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FOREWORD 


“THE ALARMING AND CONSISTENT INCREASE in the number 
of divorce, separate maintenance and annulment of marriage actions is a 
serious threat to the general welfare, health, morals and safety of the State. 
In addition to disrupting basic family relationships, the moral conse- 
quences of divorce, separate maintenance and annulment of marriage to 
the minor children affect adversely the interests of the State as a whole.”’ * 

With this language the Illinois General Assembly begins its statement 
of public policy in the act allowing the creation of divorce divisions in 
judicial circuits. Regardless of the ultimate constitutional fate of this act, 
the policy statement stands as a significant declaration of the vital im- 
portance of the marital relation to the general welfare of the state. It is 
one of the many indications that the ‘“‘Divorce Problem”’ is rapidly being 
recognized as one of the most challenging social problems that faces our 
generation. 

The Illinois General Assembly passed several pieces of new legislation 
dealing with divorce at its 1949 session;? other state legislatures are actively 
concerned with the problem; the Supreme Court of the United States deals 
at frequent intervals with the complex “‘conflicts’” issues involved; the 
American, state, and local bar associations have committees and sections at 
work on various aspects of divorce, separate maintenance, and annulment; 
and the magazines of the nation, both professional and popular, are filled 
with reports, statistics, suggestions, and criticisms of our existing structure. 
In short, divorce and its attendant problems are in a state of ferment and 
are creating an ever-increasing pressure on the legal container which now 
holds them in check. 

Divorce is far more than a legal problem—that is recognized by 
everyone. But the broken marriage usually ends its existence in the law 
courts, and a peculiar responsibility rests upon the profession to make sure 
that the legal machinery is adequate for the burden it must bear. We should 
not campaign for a change in our divorce structure unless we understand 
the law as it currently exists and is being administered. Now would seem 
to be an ideal time for a re-examination of that law. This symposium is 
an attempt to give the Illinois lawyer an over-all view of our present 
divorce structure. 

The first six articles in the symposium are devoted to the contem- 
porary divorce law of Illinois. The jurisdictional aspects of divorce form 
the point of departure. Special emphasis is placed on the power of city 


1 ILL. REV. STAT., c. 37, § 105.19 (1949). 
2 Id., c. 37, § 105.19; id., c. 40, § 19; id., c. 110, § 126. 
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courts to grant decrees but the problem of jurisdiction is treated in its 
entirety. The article on conflict of laws is closely related and probably 
should be read immediately following the one on jurisdiction. Taken 
together they carefully point up the complex issues involved in determining 
the validity of the divorce decree, whether the problem be intrastate or 
interstate. 

In “Grounds and Defenses,’’ the author follows the winding statutory 
thread of what constitutes legal cause for severance of the marital relation 
and then clearly sets up the common law defenses which can destroy those 
grounds and defeat the divorce action. 

From the strictly legal point of view, one of the most perplexing 
aftermaths of the divorce decree is the tangled skein of property rights 
which it leaves in its wake. In the third article, many of those knotty 
problems are discussed and some judicially-approved solutions are offered. 
Considerable treatment is given to the power of the court to compel the 
conveyance by one spouse of property equitably belonging to the other 
spouse. 

Alimony raises perplexing questions that are sometimes more prac- 
tical than legal. When shall alimony be granted? How much shall be 
allowed? What factors must be considered in reaching a just amount? 
How can it be enforced once the decree is entered? In ‘Alimony and Its 
Enforcement,”’ the author approaches these questions from a legal point 
of view that is carefully tempered with the practical experience gained in 
handling many such problems. 

The planning and development of symposia in various fields of the 
law quickly makes one aware of the tremendous impact of taxation on 
twentieth century jurisprudence. Just when the symposium seems com- 
plete, a nagging doubt slips in and with it the realization that taxation 
may have important consequences for the parties. So whether it be adminis- 
tration of estates, real estate transactions, or divorce, at least one article 
must point out the problems of taxation. The sixth article, ‘““The Tax 
Problems Involved in Divorce,’’ is designed to do just that. 

The final article in this issue departs from the pattern of the first six. 
It does not deal with the law as it is, except to point out its inadequacies 
and to speak of its “ineffable ineptitude.’’ It does not confine itself to 
criticism, however, but offers a bold new approach, which, while not 
complete in detail, forms a framework for a new structure based on a 
different philosophy of the law’s function in divorce. Whether you agree 
with the author or not, his proposal is thought-provoking and timely. It 
merits your careful consideration. 


JOHN E. CRIBBET 
Editor, Law Forum 
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JURISDICTIONAL ASPECTS OF 
DIVORCE, ANNULMENT, AND 
SEPARATE MAINTENANCE 


BY W. RUSSELL ARRINGTON* 


THE DISSOLUTION OF A MARRIAGE is not the only feature of a 
divorce proceeding. In addition to the relatively simple proceeding to 
terminate the marriage, there may be included questions relating to custody 
and support of children, alimony, suit money, and the disposition of 
property. The foregoing, concomitant features of divorce proceedings 
serve to create delicate jurisdictional questions. It is the purpose of this 
article to raise and to answer such questions. 

The scope of the article is limited to the jurisdictional and venue 
requirements in an original action for divorce or separate maintenance in 
Illinois.1 It does not deal with the recognition of a decree obtained in 
another state but limits consideration to whether a local decree sufficient to 
withstand attack on jurisdictional grounds can be obtained in the first 
instance. The intricately complex problems arising in connection with 
recognition and existence of power to refuse recognition in one state of a 
divorce obtained in another state are treated elsewhere in this symposium.’ 


JURISDICTIONAL ASPECTS OF DIVORCE PROCEEDINGS 


Power to Grant Divorce 


In General. No Illinois court has inherent power to grant a divorce.® 
The action is a stranger to the common law—it is a creature of the legis- 


*W. RUSSELL ARRINGTON. A.B. 1928, LL.B. 1930, University of 
Illinois; member of the firm of Arrington and Healy, Chicago, IIli- 
nois. Mr. Arrington wishes to acknowledge the assistance of Richard 
J. Faletti in the preparation of the article. 


1The concept of jurisdiction is used herein in the sense of the requirements which 
must exist for an Illinois court to grant a valid divorce. Jurisdiction is not used in what 
may be termed the conflict of laws or the international sense, which relates to the recogni- 
tion of divorce decrees elsewhere. Jurisdiction in the conflict of laws or international sense 
deals with the power of the state, as a sovereign, to grant divorce; this power to dissolve 
the marriage is vested only in the state in which the parties, or one of them, are domiciled, 
and is based on the power of the state to deal with the status of its citizens. See Goodrich, 
Jurisdiction to Annul a Marriage, 32 HARV. L. REV. 806 (1919). 

? Holt, The Conflict of Laws in Divorce, see p. 625 infra. 

§ Johnson v. Johnson, 381 Ill. 362, 45 N. E.2d 625 (1943); In re Spohr’s Estate, 
197 Ill. App. 348 (1st Dist. 1916). 
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lature, and thus all power over divorce necessarily stems from the legislature, 
acting within the limits of constitutional power.* The state, which has 
jurisdiction over the matrimonial status of its citizens, has the exclusive 
power and authority to regulate, control, and prescribe the conditions for 
divorce by acting through its legislature. Accordingly the power to 
grant divorce rests wholly upon statutory authority,’ and the complainant 
who wishes to secure a divorce in Illinois must comply strictly with the 
provisions of the Divorce Act.® If a decree sufficient to withstand collateral 
and direct attack is to be obtained, a complaint, based upon a ground 
prescribed by the statute, must be filed in a court having proper statutory 
jurisdiction of divorce proceedings, and there must be compliance with the 
statutory forms of procedure. 


There is little need for elaboration on the particular courts which 
have jurisdiction or power over such proceedings in this state. It is noted 
briefly that those courts which have jurisdiction conferred by statute to 
hear and determine divorce cases are the circuit courts, the Superior Court 


* Although the English common law did not recognize divorce, its antecedents can 
be traced to very early times. A form of it was evidently not unknown in biblical times, 
for in the Bible the following is found: ‘‘When a man hath taken a wife, and mar- 
ried her, and it come to pass that she find no favour in his eyes, because he hath 
found some uncleanness in her: then let him write her a bill of divorcement, and give 
it in her hand, and send her out of his house.’’ Deuteronomy XXIV, 1. The 
Roman Catholic Church recognized no such thing as an absolute dissolution of an 
originally valid marriage, which is considered a sacrament that cannot be cast asunder. The 
ecclesiastical courts did, however, grant a divorce a mensa et thoro (from bed and board) 
which did not dissolve the bonds of matrimony but merely gave the court’s sanction to 
the parties living separate and apart. Nelson says, ‘“The Roman Catholic ancestry of the 
Church of England led it to arrogate unto itself the matrimonial affairs and status of its 
members, once the brief flurry of divorce in the reign of Henry VIII was over. . . . The 
courts of law and chancery deemed it none of their affair; and hence, in England, there was 
no recognized power or authority to grant divorces in any court which had an equivalent 
in this country during Colonial times. ...’’ 1 NELSON, DIVORCE AND ANNULMENT 
1 (2d ed. 1945). Parliament in some instances granted absolute divorces (divorce a 
vinculo matrimonit). The legislative bodies of some of the early states and colonies fol- 
lowed this lead, granting what were known as ‘“‘legislative’’ divorces; but the procedure 
was cumbersome and the grounds vague. See State ex. rel. Couplin v. Hostetter, 344 Mo. 
770, 129 S. W.2d 1 (1939). The divorce a mensa et thoro is known today in some 
states as a limited divorce and should not be confused with the modern separate mainten- 
ance proceeding. Separate maintenance is wholly a statutory creation, whereas the limited 
divorce, the only purpose of which is to declare that husband and wife need not live to- 
gether, has its historical background in the divorce a mensa of the English ecclesiastical 
courts. 


*Clubb v. Clubb, 402 Ill. 390, 84 N. E.2d 366 (1949); Arndt v. Arndt, 399 
Ill. 490, 78 N. E.2d 272 (1948); Ward v. Sampson, 395 Ill. 353, 70 N. E.2d 324 
(1946) ; Seuss v. Schukat, 358 Ill. 27, 192 N. E. 668 (1934); Smith v. Smith, 334 
Ill. 370, 166 N. E. 85 (1929); Smith v. Johnson, 321 Ill. 134, 151 N. E. 550 
(1926); Thomas v. Thomas, 250 Ill. 354, 95 N. E. 345 (1911); Silkwood v. Silk- 
wood, 262 Ill. App. 516 (4th Dist. 1931). 


* ILL. REV. STAT., c. 40 (1947). See cases cited note 5 supra. 
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of Cook County,’ and city courts. It has been held that the county 
court® and the federal courts *° have no jurisdiction to grant divorces. 


The doctrine of presumption of jurisdiction. A distinction of para- 
mount importance to be kept in mind when faced with the problem of 
determining the validity of a divorce decree is that between statutory pro- 
ceedings and those proceedings in which the court exercises its general 
equity powers. When a court of general jurisdiction acts pursuant to its 
general chancery powers, it is the general rule that on collateral attack a 
presumption of jurisdiction applies, so that errors, even of substantial 
character, in the pleadings or irregularities in procedure are immaterial. 
The presumption of jurisdiction is rebutted only by a specific showing in 
the record of a jurisdictional defect. In the case of a statutory proceeding, 
however, if certain allegations specified by the statute are missing from 
the complaint, or if the proceeding deviates in other respects from the 
terms of the statute, there is no benefit of such a presumption; the entire 
proceeding may be attacked: collaterally and nullified on jurisdictional 
grounds.’? The foregoing general principles are delimited, however, by one 
important qualification: In those cases where special statutory powers are 
to be exercised in the usual form of ordinary chancery proceedings (as 
distinguished from summary or special methods of procedure), a presump- 


TILL. REV. STAT., c. 40, § 5 (1947). “The circuit courts . . . and the Superior 
Court of Cook County shall have jurisdiction in all cases of divorce and alimony...” 


® City courts are granted jurisdiction in all statutory proceedings as if they were 
specifically named in the statute creating the action. [LL. REV. STAT., c. 37, § 333 
(1947). 

®In Heatherwick v. Heatherwick, 32 Ill. 73 (1863), it was contended that the 
statute which conferred jurisdiction on county courts in all civil cases when the amount 
due and claimed did not exceed the sum of $1,000 conferred jurisdiction on the county 
court to grant a divorce. In disposing of this contention, the Supreme Court said that 
the statute referred to proceedings of a pecuniary character and that since the primary 
object of a divorce suit is not pecuniary, the county court had no jurisdiction. It is to be 
noted that the language of the present County Court Act, ILL. REV. STAT., c. 37, § 177 
(1947), is similar to the language involved in the Heatherwick case. 


Barber v. Barber, 62 U. S. 582 (1858); Popovici v. Agler, 280 U. S. 379, 50 
Sup. Ct. 154 (1930) (no jurisdiction over divorce proceedings) ; Garberson v. Garber- 
son, 82 F. Supp. 706 (N. D. Iowa 1949) (no jurisdiction over separate maintenance 
proceeding although there was diversity of citizenship and the amount in controversy was 
over $3,000). 

™ Figge v. Rowlen, 185 Ill. 234,57 N. E. 195 (1900). 


% Ward v. Sampson, 395 Ill. 353, 70 N. E.2d 324 (1946). No jurisdiction 
where husband brought petition for adoption since statute required a joint petition of 
husband and wife. Ashlock v. Ashlock, 360 Ill. 115, 195 N. E. 657 (1935). The 
jurisdiction of a court in the exercise of special authority conferred by statute must be 
made to appear by its record. Vyverberg v. Vyverberg, 310 Ill. 599, 142 N. E. 191 
(1924). 
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tion of jurisdiction is applicable in the same manner as in ordinary chancery 
proceedings.’ 

Applying these general principles, a question arises with respect to the 
category in which the action for divorce falls. The Divorce Act provides 
that the process, practice, and proceedings shall be the same in divorce 
matters as in other civil cases, except as otherwise provided therein.’* It 
would seem from the language of the statute that a divorce action is one 
of the statutory actions within the classification of proceedings wherein 
the court’s powers are exercised according to the course of ordinary chancery 
proceedings at common law. If divorce actions are to be thus classified, 
then the doctrine of presumption of jurisdiction should obtain in the 
statutory proceeding for divorce in the same manner that it obtains when 
a court of general jurisdiction has acted in the exercise of its general equity 
powers. Thus when a divorce proceeding is attacked collaterally, the 
jurisdiction of the court decreeing the divorce should be presumed unless 
there is an affirmative showing in the record of lack of jurisdiction. In 
other words, even though the pleadings, process, and decree are silent with 
respect to jurisdiction both of subject matter and person, the proceedings 
will not be subject to collateral attack if jurisdiction is to be presumed. 

Turning then to the adjudicated cases involving collateral attacks on 
divorce proceedings on jurisdictional grounds, it is found that the doctrine 
of presumption of jurisdiction has been applied. In Jefferies v. Alexander,*® 
a proceeding under the Dram Shop Act was brought by the second wife of 
a decedent, who had been divorced by his first wife. The defense was that 
the divorce obtained by the first wife was void, and as a result his first 
marriage was still in effect; and the plaintiff, therefore, was not entitled 
to maintain the present action. The basis of the attack on the divorce 
decree was that it contained no finding that the first wife was a resident of 
the county where the suit was brought. The Supreme Court refused to 
allow this collateral attack against the divorce decree, saying: 


“The argument made against it [the decree] is, that the decree 
failing to show on its face that the court had jurisdiction of the sub- 
ject matter was therefore absolutely void and subject to collateral 
attack. . . . Nothing will be presumed to be without their [the 
court’s] jurisdiction which does not specially appear to be so. The 
court having general jurisdiction of the subject matter will be pre- 
sumed to have jurisdiction of the particular cause unless its want of 
jurisdiction affirmatively appears. In the decree in question want of 


* Cobe v. Guyer, 237 Ill. 516, 86 N. E. 1071 (1909). Types of statutory ac- 
tions in which the court’s powers are exercised in the usual form of chancery proceedings 
are: title registration proceedings, Balzer v. Pyles, 350 Ill. 344, 183 N. E. 215 (1932), 
and tax foreclosure proceedings, Clark v. Zaleski, 253 Ill. 63, 97 N. E. 272 (1912). 


“ILL. REV. STAT., c. 40, § 7 (1947). 
* 266 Ill. 49, 107 N. E. 146 (1914). 
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jurisdiction does not affirmatively appear. Though it does not 
appear that the complainant was a resident of Marion County it does 
not affirmatively appear that she was not, and the court having ren- 
dered a decree, it will be presumed, as against a collateral attack, that 
the particular cause was within its jurisdiction.”’ '* 


Cullen v. Stevens ** recognizes the rule that in collateral attack on a 
divorce proceeding, jurisdiction will be presumed unless the record affirma- 
tively indicates a want of jurisdiction. The Cullen case involved a pro- 
ceeding for annulment wherein the husband contended that a divorce 
between his wife and her former husband, which was decreed by the City 
Court of Calumet City, was invalid on the ground that the wife was not 
a resident of Calumet City and, therefore, that court had no jurisdiction. 
In the divorce proceeding, the only affirmative showing of the wife’s non- 
residence in Calumet City was in the certificate of evidence. In applying 
the rule that a basis for collateral attack must affirmatively appear on the 
face of the record, the Court was presented with the question whether the 
certificate of evidence is part' of the record. In holding that under col- 
lateral attack the record does not include the certificate of evidence, the 
Court eliminated the only affirmative showing of lack of jurisdiction and, 
therefore, held that the presumption of jurisdiction was not rebutted. 


At this point it should be noted that the doctrine of presumption of 
jurisdiction is applicable only in collateral proceedings. The doctrine has 
no effect whatever where the proceedings are subjected to a direct attack 
on jurisdictional grounds. For example, where the question of jurisdiction 
of the subject matter is raised for the first time on direct appeal, the usual 
rule will be applied that the right to attack the jurisdiction of the court 
over the subject matter may not be waived. In Becklenberg v. Becklen- 
berg,*® the parties had not been residents of the state a full year before filing 
the bill for divorce. The question of the court’s lack of jurisdiction was 
not raised, however, until an appeal was taken. The Supreme Court held 
that the decree of divorce was void, pointing out that an objection that the 
nisi prius court has no jurisdiction of the subject matter is one that cannot 
be waived but may be raised for the first time on appeal or writ of error.’® 


In summary of the foregoing, it has been established (1) that pre- 
sumption of jurisdiction applies to a divorce proceeding which is col- 
laterally attacked, (2) that the presumption can be overcome only by an 


16 Jefferies v. Alexander, supra note 15, at 53, 107 N. E. at 148; accord, Grimm v. 
Grimm, 302 Ill. 511, 135 N. E. 19 (1922). Roy v. Upton, 234 Ill. App. 53 (3d 
Dist. 1924), lends left-handed support to the view that the doctrine of presumption of 
jurisdiction obtains in divorce proceedings. 

7389 Ill. 35, 58 N. E.2d 456 (1945). 

8 232 Ill. 120, 83 N. E. 423 (1908). 

® Accord, Meyer v. Meyer, 328 Ill. App. 408, 66 N. E.2d 457 (1st Dist. 1946). 
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express showing in the record that a jurisdictional fact is absent, (3) that 
on collateral attack the record includes only the pleadings, process, and 
decree, and (4) that on direct appeal there is no benefit of a presumption 
of jurisdiction. It will be observed that the doctrine of presumption is 
an extremely useful device for sustaining anemic divorce decrees which 
would be incapable of withstanding close scrutiny. The doctrine enables 
a large majority of the divorced people of this state to be complacent and 
unconcerned about the validity of their divorces, for only in very rare 
instances will the record expressly show a defect in jurisdiction. 


Power of City Courts to Grant Divorce 


The problem of jurisdiction of city courts to grant divorces has caused 
much anxiety in the past and is apt to cause much more in the future. 
“Confusion now hath made his masterpiece’ due to a recent amendment 
to the City Court Act, as it has been construed by the Illinois courts.?° In 
the light of the existing confusion, a detailed discussion of the jurisdiction 
of city courts is justified. 

There are three problems which arise with respect to city court juris- 
diction and which will be considered in the following order: 


1. Must the marital offense occur in the city? 
2. When does the marital offense occur in the city? 
3. Must the parties be residents of the city? 


Must the marital offense occur in the city? The legislative power to 
create courts derives from the constitution. Article VI, Section 1, of the 
Illinois Constitution of 1870 provides: 


“The judicial powers, except as in this article is otherwise pro- 
vided, shall be vested in one Supreme Court, Circuit Courts, Justices 
of the Peace, Police Magistrates, and such Courts as may be created 
by law in and for cities and incorporated towns.”’ 


Section 1 of the City Courts Act *! provided prior to 1943 that city courts 
“shall have concurrent jurisdiction with the circuit courts within the city in 
which the same may be in all civil cases both law and chancery and in all 
criminal cases arising in said city.” 

The words ‘‘in and for cities’ found in Article VI, Section 1, of the 
constitution have been repeatedly construed by the Supreme Court to limit 
the jurisdiction of city courts to causes of action arising within the terri- 
torial limits of the city. A very early case, Beebe v. Evans,?? was the first 
to establish this construction in its consideration of similar language con- 


* ILL. REV. STAT.,-c. 37, § 333 (1947). 
7 ILL. REV. STAT., c. 37, § 333 (1941). 
718 Ill. 361 (1857). 
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tained in the Constitution of 1848.7 In the case of Werner v. Illinois 
Central R. R. Co.,** the Constitution of 1870 was similarly construed by 
the Supreme Court when it denied that a city court had jurisdiction to 
hear a case where the cause of action arose outside of the territorial limits 
of the city.” 

The rule of the Werner case was first applied to a divorce case in 
Conrad v. Conrad,”* which held that the city court had jurisdiction to 
grant a divorce only when the cause for divorce arose within the city. 
Although the Conrad case was decided in 1947, its facts were subject to 
the City Court Act as in force prior to 1943. Nevertheless, the Conrad 
case has established that the city courts of this state do not have jurisdiction 
to try divorce matters where the underlying grounds for divorce occurred 
outside the territorial limits of such city court. 

The City Court Act was amended, however, in 1943. In Section 1 
the words ‘‘[The city court] shall have concurrent jurisdiction with the 
circuit court within the city in... [all] cases arising in said city’’ were 
eliminated, and there were substituted therefor the words ‘‘shall be courts 
of general jurisdiction in and for the cities .. . wherein they are respectively 
established, in all... cases....°’ ?” 

It will be noted that the 1943 amendment eliminates, among others, 
the words “‘arising in said city’’ found in the earlier act. It seems clear 
that the statute as amended attempts to confer jurisdiction on city courts 
although the cause of action does not arise within the territorial limits of 
the city. The constitutionality of this enlarged authority seems wholly 
questionable, however, since it has already been noted that the earlier cases 
in the Supreme Court have construed the Illinois constitution as conferring 
power to create city courts with a jurisdiction limited to causes of action 
arising in the city. Even though the amended statute would appear to 
confer a broader jurisdiction on the city courts, it is submitted that the 
only sound construction of the amended statute, in the light of the earlier 


*% Article V, § 1 of the Constitution of 1848 provided: “*. . . inferior local courts, 
. . may be established . . . in the cities of this state.’ Beebe v. Evans, supra note 22, 
held that by virtue of this language, the General Assembly could not create a single 
recorder’s court for the cities of LaSalle and Peru. In Franklin v. Westfall, 273 Ill. 402, 
112 N. E. 974 (1916), there is dicta to the effect that there is no difference between the 
provisions of the Constitution of 1848 and the present constitution concerning the power 
of the General Assembly to establish courts in the cities of the state. The rule with 
respect to the extent of jurisdiction of city courts has also been applied to municipal 
courts, since both types of courts are created subject to the same constitutional provision. 
Miller v. People, 230 Ill. 65, 82 N. E. 521 (1907). 

* 379 Ill. 559, 42 N. E.2d 82 (1942). 

* To the same effect, see Herb v. Pitcairn, 384 Ill. 237, 51 N. E.2d 277 (1943), 
reversed on other grounds, 325 U.S. 77, 65 Sup. Ct. 954 (1945), rehearing denied, 325 
U. S. 893, 65 Sup. Ct. 1188 (1945), supplemented, 392 Ill. 151, 64 N. E.2d 318 
(1945). 

* 396 Ill. 101, 71 N. E.2d 54 (1947). 

"TILL. REV. STAT., c. 37, § 333 (1947). 
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interpretations of the constitution, is that the cause of action must still arise 
in the city. 

An Illinois appellate court, however, has recently reached an opposite 
conclusion. In Govan v. Govan,” a resident of the City of Chicago was 
allowed to obtain a divorce in the City Court of Chicago Heights on the 
grounds of an act of adultery which did not take place within the terri- 
torial limits of Chicago Heights. The appellate court held that the 1943 
amendment eliminates the whole problem of the Werner case, saying: 

“The words ‘arising in said city,’ limiting the jurisdiction of 
the court in cases in law and chancery, which had previously been in 
the statute, were eliminated. It was, therefore, no longer necessary 


that the cause of action should arise in the city in order to give the 
court jurisdiction, and the cases cited are not now controlling.” ° 


If the amended statute is to be given the broad construction promul- 
gated in the Govan case, its entire constitutionality is open to serious ques- 
tion. As indicated above, the Supreme Court has been very consistent in its 
interpretation of the words “‘in and for cities’ of Article VI, Section 1, 
of the constitution as being equivalent to and meaning “‘arising in said 
city.’’ Until such time as the problem is brought before the Supreme Court, 
it is submitted that the amended statute if given the construction applied in 
the Govan case is unconstitutional for the reason that the General Assembly 
has attempted to confer upon city courts a broader jurisdiction than the 
constitution has given it power to confer. 

In order to preserve the constitutionality of the amended statute, two 
approaches are open to the Supreme Court. It can interpret Section 1 as 
amended as meaning that the city court has jurisdiction as formerly, that is, 
over only those causes of action arising within the territorial limits of the 
city. The other alternative will be for the Supreme Court to upset its 
former construction of Article VI, Section 1, of the constitution by finding 
that the constitution intends to confer jurisdiction on city courts generally 
and not to limit such jurisdiction to causes of action arising in the city. In 
view of the decisions of the Supreme Court hereinbefore noted, it would 
seem extremely unlikely that the Court could logically reverse itself. 

In the meantime many serious problems face the practitioner and 
title examiner. Their problems, however, involve only one facet of their 
professional work. They vaporize into relative insignificance when com- 
pared to the anxiety facing the many residents of our state who have 


* 331 Ill. App. 372, 73 N. E.2d 163 (1st Dist. 1947). 
* Ibid. at 373, 73 N. E.2d at 163. 
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remarried after being supposedly divorced in the city courts of Chicago 
Heights, Calumet City, and various other cities.*° 

City court divorces based on marital offenses occurring outside of the 
city may be subject to attack either by petition in the nature of a bill of 
review brought by one of the parties, or in a collateral proceeding. A con- 
sideration of the rights of a party to impeach a divorce decree for fraud 
by bill of review appears in a subsequent part of this article. 

Collateral attacks on city court decrees will be successful in the case 
of a decree based on a record which expressly shows that the marital offense 
did not occur in the city. This conclusion is based on the assumption, 
discussed above, that the construction of the City Court Act as amended 
in the Govan case renders that act unconstitutional. If the Supreme Court 
pursues this reasoning to its ‘dryly logical extreme,’’ it will have to con- 
clude that spouses who have obtained city court decrees expressly finding 
that the grounds for divorce arose outside of the city have not been divorced. 
Such allegedly divorced persons may be subject to prosecution for bigamy 
if they have remarried, and property settlements will not deprive such 
divorced spouses of the right of dower even against innocent purchasers of 
property from the allegedly divorced vendor. It should be noted that the 
discussion in this paragraph is limited to a consideration of decrees which 
affirmatively show that the cause of action arose outside of the city. In 
such cases the parties cannot be guilty of fraud since there has been no 
deception, and it would seem, therefore, that the spouse who later claims 
dower cannot be estopped for fraud. 

In those situations where the record is silent as to the place where the 
marital offense occurred, or where the decree finds that the marital offense 
occurred within the city (although in fact it did not), then the doctrine of 
presumption of jurisdiction will be a complete defense to a collateral 
attack.*1_ This principle is subject, however, to qualification where fraud 
has been practiced on the court in procuring its jurisdiction. The fraud 
problem will be considered in a later portion of this article. 

When does the marital offense occur in the city? Under the interpre- 
tation of the amended City Court Act found in the Govan case, the problem 
of the place where a cause of action for divorce arises is not pertinent. A 
brief discussion of this problem is not without merit, however, since, as 
heretofore pointed out, it is entirely possible that the City Court Act as 


In 1945 the City Court of Chicago Heights granted 650 divorces, and the City 
Court of Calumet City granted 388 divorces. Report of Matrimonial Law Committee on 
Subject of Divorce Cases in City Courts of Chicago Heights and Calumet City, 28 CHI. 
BAR REC. 161 (1947). The report said: ‘In over ninety per cent of the cases filed in 
these two courts, it is believed that the parties were non-residents of said cities and that the 
grounds for divorce did not arise within their territorial limits.”’ 

*1 See the discussion of the doctrine of presumption of jurisdiction, p. 549 supra. 
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amended will be construed so as to apply only to those actions arising 
within the city. 

Assuming the foregoing possibility, the place where the cause of action 
arises in certain situations becomes extremely difficult to fix as a specific 
geographical area. For example, H may commit a first act of cruelty in 
Chicago and a second act of cruelty in Aurora. If in such circumstances W 
desires to obtain a divorce in the City Court of Aurora, she is confronted 
with the problem of whether the grounds for divorce arose within the 
corporate limits of that city. 


Conrad v. Conrad*® involved a divorce proceeding brought by a resi- 
dent of West Frankfort in the city court of that city on the ground of 
desertion. The original act of desertion commenced in the State of Florida, 
and the deserting spouse had never been in Illinois. The Court held that 
although the desertion commenced outside the State of Illinois, the act of 
desertion itself became complete as a ground for divorce in Illinois. There- 
fore, it was held that the cause of action arose in West Frankfort because 
the deserted spouse was living there at the time the act of desertion became 
complete in I]linois. 

The Conrad decision parallels a general rule of conflict of laws: A 
cause of action arises at the time when, and at the place where, there occurs 
the last in the chain of events constituting the operative fact upon which 
the law predicates the cause of action.** The reasoning in the Conrad case, 
however, is a bit contrary to Ashbaugh v. Ashbaugh, an early Illinois case.** 
In that case also the desertion had occurred outside Illinois, but it was the 
deserting spouse (as distinguished from the deserted spouse) who estab- 
lished a residence in Illinois. The Court held that the cause of action, that 
is, the desertion entitling the deserted spouse to a divorce, became complete 
in Illinois while the deserting spouse resided here. Our Court has accord- 
ingly, in these two cases, formulated the anomalous rule that the cause of 
action can arise in two places: the place where the deserting spouse lives 
when the desertion becomes complete, and the place where the deserted 
spouse is living when the desertion becomes complete. Such a rule can be 
defended, however, on the ground that it affords substantial justice to the 
parties. A deserting spouse who came to Illinois would leave his spouse 
in another state without a remedy against him unless the Court were to 
apply some such rule, as that indicated above, which allows the deserted 
spouse to come into IIlinois and maintain divorce proceedings grounded on 
the theory that a cause of action arose within the state. If the Court took 
the position that the desertion took place outside of Illinois, the deserted 
spouse might then have to establish a residence for a one-year period in 


396 Ill. 101, 71 N. E.2d 54 (1947). 
* RESTATEMENT, CONFLICT OF LAWS §§ 311-314 (1934). 
“17 Ill. 476 (1856). 
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order to maintain an action in Illinois. During this period the deserting 
spouse could frustrate such a move by moving to still another state.*® 

Must the parties be residents of the city? The third problem is 
whether the city court has jurisdiction over a divorce action when the 
parties to the action reside outside of the corporate limits of the city. In 
1939 Section 5 of the Divorce Act was amended to provide that divorce 
proceedings may be had in any court of the county where the plaintiff 
resides, so long as that court has jurisdiction to hear and determine divorce 
proceedings and so long as the defendant files a written entry of appear- 
ance.**® Prior to this amendment, the city court’s jurisdiction was limited 
to those divorce actions brought by residents of the city where the court 
was located. 

In McFarlin v. McFarlin,*" the amendment to Section 5 was attacked 
as providing an unconstitutional extension of the jurisdiction of city 
courts. The Court held that the amendment did have the effect of extend- 
ing the availability of city courts in divorce matters to persons residing 
outside of the city limits but within the county in which the court is 
located. The Court said further, however, that the amendment did not 
bring into the jurisdiction of the city court a class of cases which the court 
did not have jurisdiction over prior to the amendment. The latter state- 
ment is correct if it is interpreted as meaning that the city court has always 
had jurisdiction over divorce proceedings as a class of cases. The statement 
is incorrect, however, in the sense that although city courts always have 
had jurisdiction over divorce as a class of cases, such city courts never have 
had jurisdiction over particular divorce cases where the parties did not 
reside in the city. The Court attempted to get around this inconsistency 
by stating that Section 5 as amended related to venue. In making such a 
statement, however, the Court ignored its own repeated construction of 
Section 5 in prior cases as being jurisdictional.** 

The McFarlin case established the rule that a city court had juris- 
diction of a divorce proceeding if the parties resided in the county in which 
the city court was located. The General Assembly lost little time in amend- 
ing the City Court Act to provide that for the purpose of determining 
venue, the provisions of Section 5 of the Divorce Act are to be construed 


* If a deserting husband has resided in Illinois for a year, then a deserted wife can 
maintain her action in Illinois on the theory that the domicile of the wife follows the 
domicile of the husband. The wife could proceed as any local wife who had a one-year 
residence in Illinois, and it would then be immaterial where the cause for divorce occurred. 
The theory is discussed at p. 562 infra. 

ILL. REV. STAT., c. 40, § 6 (1947). ‘The proceedings shall be had in the 
county where the plaintiff or defendant resides, but process may be directed to any county 
in the State; provided, such proceedings may be had in any court of the county, where 
the plaintiff or defendant so resides, that may have jurisdiction to hear and determine 
divorce proceedings, upon written entry of appearance by the defendant, being filed therein.” 

384 Ill. 428, 51 N. E.2d 520 (1943). 


* See cases cited note 66 infra. 
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as if the city wherein the city court is established were a county of which 
such city court were the circuit court.*® Since the city is deemed to be a 
county, and since Section 5 of the Divorce Act provides that the proceed- 
ings shall be had in the county where the plaintiff resides, the city court’s 
jurisdiction is limited to divorce actions brought by residents of the city. 


The Jurisdictional Prerequisite of One-Year’s Residence in the State 


For convenience the discussion of the problems of residence will be 
broken into several parts: 


1. The residence requirements when the marital offense is com- 
mitted within the state. 

2. The judicial construction of the word “‘residence’’ as that 
word is used in the Divorce Act with respect to the require- 
ments of one-year’s residence in the state and residence in 
the county where suit is brought. 

3. A determination of whether the wife’s residence follows that 
of her husband. 


Residence requirement when the marital offense is committed within 
the state. Despite the generally prevailing impression of many lawyers 
and judges, it is not always necessary for the plaintiff in a divorce action 
to establish a one-year’s residence in this state. Unless the cause of action 
arises within the state or outside the state while one or both parties are 
residents of the state, Section 2 of the Divorce Act provides that residence 
of the plaintiff in the state for one year prior to the commencement of the 
action is a prerequisite to the court’s jurisdiction.*® If Section 2 of the 
Divorce Act were the only section to be considered, there would be no 
requirement of residence in the state in those cases where the cause of action 
arose within the state. Section 2, however, must be read with Section 5 
which provides “‘the proceedings shall be had in the county where the 
plaintiff or defendant resides. ...’’ * 

These two sections of the Divorce Act were neatly fitted together by 
the Supreme Court in the early case of Way v. Way.*? This case is also the 
leading authority for the judicial construction of the term ‘“‘residence’’ as 
used by the General Assembly in the Divorce Act. In the Way case, the 
cause of action, adultery, arose in Cook County, but the parties resided at 
that time in Massachusetts. Prior to filing the bill for divorce, the plaintiff 


® ILL. REV. STAT., c. 37, § 333 (1947); Ill. Laws 1943, p. 578. 

“ILL. REV. STAT., c. 40, § 3 (1947). ‘‘No person shall be entitled to a divorce 
in pursuance of the provisions of this Act, who has not resided in the State one whole year 
next before filing his or her complaint or petition, unless the offense or injury complained 
of was committed within this State, or while one or both of the parties resided in this 
State.” 

“ See note 36 supra. 
“ 64 Ill. 406 (1872). 
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had lived in Chicago for only a few days. The Supreme Court found that 
the then Section 5, requiring residence in the county, was jurisdictional, 
that is, that residence in the county was a jurisdictional prerequisite to 
bringing a bill for divorce in that county. That conclusion placed the 
Court in direct opposition to Section 2 which by its literal terms requires 
no residence in the state if the marital offense occurred within the state. 
Faced with this predicament, the Court in a very adept fashion found that 
Section 2 did not remove the requirement of residence in the county but 
merely required a one-year time of residence, with two exceptions relating 
to the time only and not to the fact of residence. The Court thus definitely 
established that a residence must in fact be had in this state before an action 
for divorce will lie, but that in certain instances the time of that residence 
does not necessarily have to constitute a one-year period. The Way case 
stands for the following propositions: 


(1) If the marital offense occurs outside the state and neither 
party resides' within the state, the plaintiff must then 
establish a one-year’s residence in this state prior to bring- 
ing suit for divorce. 


(2) If the marital offense occurs within the state at a time 
when neither party resides in the state, then an actual 
residence is necessary prior to bringing suit, but not a one- 
year period.*® 


(3) If the marital offense occurs outside the state at a time 
when one or both parties reside within the state, then a 
one-year’s residence in this state is not necessary.** 


Judicial construction of “‘residence.’’ The fact situation of the Way 
case was that the marital offense occurred within the State of Illinois at a 
time when the parties did not reside in this state. The question thus pre- 
sented to the Court was whether the few days’ residence of the plaintiff in 
Chicago prior to bringing suit was in fact a residence within the terms of 
Section 5 of the Divorce Act so as to meet the jurisdictional requirement of 
residence in the county. The Court said, 


“While a man can have but one domicile, he may have several 
residences; and though the residence is more transient in its nature, 
there must be some intent of permanent business . . . A wise policy 
requires us to hold that he [the complainant] came into this juris- 
diction merely to procure a divorce, without any bona fide intention 
of residence or regular business here, and with the intention of im- 
mediate return to his domicile and business in another State, and that 


* Cohagan v. Cohagan, 294 Ill. 439, 128 N. E. 494 (1920). 
“ Bowman v. Bowman, 24 Ill. App. 165 (1st Dist. 1887). 
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the court acquired no jurisdiction of the relation between the 
parties.’’ *° 


The Court's definition seems to adopt a middle ground between the classi- 
cal notion of domicile ** and the ordinary notion of residence. The Court 
does not require an intention of maintaining a permanent home, which is 
the usual test of domicile, but rather that there be some reason for living 
within the state, even though temporarily, other than the reason to pro- 
cure a divorce.*7? In other words, mere physical presence in the state alone 
is usually not sufficient to establish a residence. 

In Albee v. Albee,*® a divorce proceeding based on desertion, the 
appellate court noted that the complainant was a Vermont farmer who 
came to Chicago and worked at a small wage for a relative, that he re- 
turned to Vermont at frequent intervals, that Vermont required a three- 
year period of desertion as a ground for divorce, and concluded that the 
complainant was not a bona fide resident of Illinois.*° In reversing the 
appellate court on this ground, the Supreme Court held: 


“The place of one’s legal residence is very largely a matter of 
intention, and the positive testimony of the complainant as to the in- 
tention with which he came to this State and has resided here, is not 
overcome by circumstances which give rise to mere suspicions that 
his testimony in this respect is false, but present no tangible facts upon 
which that conclusion can rest. If his residence here were merely 
colorable, it would be insufficient to give the courts of this State 
jurisdiction to entertain his bill for a divorce. But as the evidence is 
sufficient, prima facie, to prove a bona fide residence in this State for 
the prescribed period prior to the filing of his bill, we are of the 
opinion that... [there was no] want of jurisdiction in the Superior 
Cont.” = 


*® Way v. Way, 64 Ill. 406, 412, 414 (1872). The Court also stated that ‘‘resi- 
dence’’ as used in the statute did not mean domicile. Such a conclusion made it more 
difficult for the Court to develop logical reasoning to support the result reached. An 
interpretation of the word ‘‘residence’’ as meaning ‘‘domicile’’ would have enabled the 
Court to apply the usual tests of domicile and conclude that the plaintiff was still domi- 
ciled in Massachusetts. It will be developed in a subsequent portion of this article that the 
failure of the Court properly to construe the word “‘residence’’ as meaning ‘‘domicile’’ 
raises some serious doubts as to the constitutionality of a portion of the Divorce Act. 

“ The reference is to Mr. Justice Story’s definition of domicile which the Illinois 
Court has quoted several times. In Hayes v. Hayes, 74 Ill. 312, 314 (1874), the Court 
cited STORY, CONFLICT OF LAws 39, § 41, and quoted: ‘‘In a strict legal sense, that is 
properly the domicile of a person, where he has his true, fixed, permanent home and 
principal establishment, and to which, whenever he is absent, he has the intention of re- 
turning.’’ Accord, Holt v. Hendee, 248 Ill. 288, 93 N. E. 749 (1911); Cooper v. Beers, 
143 Ill. 25, 33 N. E. 61 (1892). These are not divorce cases. 

“ The residence requirement of § 5 was met where the plaintiff lived in Chicago for 
only eight days prior to filing suit. Hill v. Hill, 166 Ill. 54, 46 N. E. 751 (1897). 


“141 Ill. 550, 31 N. E. 153 (1892). 
” 43 Ill. App. 370 (1st Dist. 1891). 
© Albee v. Albee, 141 Ill. 550, 563, 31 N. E .153, 158 (1892). 
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In thus defining ‘‘residence’’ as a matter of intention, the Court has applied 
to ‘‘residence’’ the classical concept of ‘‘domicile.”’ 


The Albee case was distinguished in DeKlade v. DeKlade** where 
the appellate court held that although the mere claimed intention of the 
plaintiff that he is a resident of the State of Illinois is given large considera- 
tion, it is not controlling unless there are acts to support it. 


In summary of the foregoing, the Illinois courts take the position 
that (1) although the word ‘‘residence,’’ as used in the divorce statute, is 
not equivalent in meaning to the word “‘domicile,’’ “‘residence’’ means 
something more than a mere physical presence in the state; and (2) a 
person who comes into this state for the mere purpose of obtaining a 
divorce does not acquire what the court chooses to call a ‘“‘bona fide resi- 
dence’ in Illinois. Good faith requires that he come to this state with some 
other purpose in mind. In addition, whether the marital offense which 
grounds the cause of action is committed within or without this state, 
there must be some proof that the complainant has a residence in Illinois, 
as that is essential to give the court jurisdiction. Moreover, the requirement 
of one-year’s residence in Illinois as a prerequisite to the court’s jurisdiction 
is applicable only in those cases where the offense was committed outside 
the state at a time when neither party was a resident of this state. 


Reasoning from the above conclusions, it can be demonstrated that 
there is grave danger that certain divorces granted in Illinois, although in 
strict compliance with our Divorce Act, may be of no effect or validity in 
other states. The type of divorce decree which is susceptible to this risk is 
the one which is granted when the marital offense occurs in Illinois at a 
time when neither spouse resided in Illinois. It has been shown in the 
preceding discussion that in such an action, the plaintiff need only establish 
a residence in an Illinois county in compliance with the requirement of 
Section 5. The Illinois courts, contrary to the decisions interpreting the 
divorce acts of many other states, have held that the word ‘“‘residence’’ as 
used in the Illinois Divorce Act does not mean “‘domicile.”’ ** In fact the 
appellate court has gone so far as to hold that for purposes of divorce, an 
actual residence may be had in this state, although there is no domicile 
here.®? By virtue of the court’s construction of the word “‘residence,’’ it is 
possible under the Illinois Act for parties to obtain a divorce in Illinois 
without either of the parties having first acquired a domicile here. It is 
submitted that the Illinois courts do not have power to divorce persons 
who are not domiciled in Illinois, and, furthermore, that the General 
Assembly has no constitutional power to confer jurisdiction on Illinois 


™ 231 Ill. App. 50 (1st Dist. 1923). 
® Way v. Way, 64 Ill. 406 (1872). 
*% Bowman v. Bowman, 24 Ill. App. 165 (1st Dist. 1887). 
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courts to grant such divorces.5* The unavoidable conclusion is that Illinois 
divorces granted to parties not domiciled in this state, although valid under 
the Illinois Divorce Act, are of no validity whatsoever in any other state. 

When does the wife’s residence follow that of the husband. It is the 
general rule that the husband’s domicile fixes the domicile of his wife and 
that this concept applies to determine whether an action for divorce may 
be brought in a particular jurisdiction.°* This rule has two exceptions in 
Illinois: (1) When the wife is entitled to have the marriage relation dis- 
solved, she may establish a separate domicile,** and (2) When the husband 
has only a technical domicile or has not acquired a domicile, the domicile of 
the wife does not follow that of her husband.*® 

The general rule is a sound one. Suppose a husband and wife are 
living in state X when the husband deserts his wife and comes to IlIlinois. 
After one year the wife can come to Illinois and immediately start suit for 
divorce on the ground of desertion. For purposes of jurisdiction, the hus- 
band’s domicile fixes the wife’s domicile.*® Any other concept of domicile 


Tt has been repeatedly held that a divorce decree rendered where neither party is 
domiciled is not entitled to recognition in another state. Atherton v. Atherton, 181 U. S. 
155, 21 Sup. Ct. 544 (1901); Bell v. Bell, 181 U.S. 175, 21 Sup. Ct. 551 (1901); 
Streitwolf v. Streitwolf, 181 U. S. 179, 21 Sup. Ct. 553 (1901); Andrews v. An- 
drews, 188 U. S. 14, 23 Sup. Ct. 237 (1903); Williams v. State of North Carolina, 
317 U. S. 287, 63 Sup. Ct. 207 (1942). The rule is stated in the RESTATEMENT, 
CONFLICT OF LAWS § 111 (1934), as follows: ‘‘A state cannot exercise through its 
courts jurisdiction to dissolve a marriage when neither spouse is domiciled within the 
state."’ The Illinois Court has itself applied this rule to divorce decrees of sister states. 
Dunham v. Dunham, 162 Ill. 589, 44 N. E. 841 (1896). 

% Since the State of Illinois has no jurisdiction in the international sense to grant 
a divorce when neither of the parties are domiciled in Illinois, it is immaterial if the decree 
contains a finding that the plaintiff was domiciled in Illinois. A finding of domicile by a 
court in a divorce proceeding cannot create jurisdiction in the international sense, and a 
sister state, therefore, can always look behind an Illinois decree to examine the question of 
domicile. Williams v. State of North Carolina, 325 U. S. 226, 65 Sup. Ct. 1092 
(1945); Rice v. Rice, 336 U. S. 674, 69 Sup. Ct. 751 (1949). 

*® Thoms v. Thoms, 222 Ill. App. 618 (1st Dist. 1921). 

* Hill v. Hill, 166 Ill. 54, 46 N. E. 751 (1897); Chapman v. Chapman, 129 
Ill. 386, 21 N. E. 806 (1889); Brown v. Brown, 164 Ill. App. 589 (2d Dist. 1911); 
Bowman v. Bowman, 24 Ill. App. 165 (1st Dist. 1887). 

® Berlingieri v. Berlingieri, 372 Ill. 60, 22 N. E.2d 675 (1939), reversing 297 Ill. 
App. 119, 17 N. E.2d 354 (1st Dist. 1938); Note, 28 ILL. B. J. 182 (1940). 

® Thoms v. Thoms, 222 Ill. App. 618 (1st Dist. 1921). The Thoms case has 
extended the rule so that the husband’s domicile not only fixes the wife’s domicile but 
fixes her residence also. This extension of the rule appears to be contrary to the reasoning 
of Professor Beale, who says: ‘*. . . where an actual residence within the state for a cer- 
tain period is a statutory requirement for filing a libel for divorce, a wife who has been 
living in another state, apart from her husband, is not allowed to file a libel for divorce 
at his domicile; the question of her domicile is not raised, for even if her legal domicile 
were agreed to be with him, her actual residence would not be there....'°’ 1 BEALE, 
TREATISE ON THE CONFLICT OF LAws 199 (1935). In the Thoms case, the appellate 
court held that the domicile and residence of the husband is the domicile and residence of 
the wife. 
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would require the deserted wife to become an actual resident of this state 
for one year before she could bring an action for divorce against the resi- 
dent husband who had abandoned her in the foreign jurisdiction. During 
this time the husband could move again to another state and leave the wife 
without a remedy.” 


Suppose a husband and wife are living in Illinois when the husband 
deserts his wife and goes to some other state. The wife may not wish to 
pursue the husband to the other state for the purpose of obtaining a divorce, 
particularly if she is not interested in alimony or a property settlement. 
The wife may elect to maintain her suit in Illinois on the theory and estab- 
lished rule that when the husband deserts the matrimonial home and his 
wife, then the domicile of the wife does not follow the husband nor does 
it necessarily remain where the desertion occurred. The wife may main- 
tain her action in Illinois, or if she desires she may move to another state 
and acquire a new domicile. 


Berlingieri v. Berlingierj * is authority for the second exception to 
the general rule that the domicile of the wife follows that of her husband. 
In that case the wife was a resident of and domiciled in Illinois prior to her 
marriage to a man whom the Court described as an international itinerant. 
The husband’s birth place and his parent’s residence were in Rome, Italy. 
When the wife brought a bill for divorce in Illinois on grounds which 
occurred outside Illinois, the husband attacked the jurisdiction of the court 
alleging that since his domicile fixed his wife’s domicile, the wife was not 
domiciled in Illinois when the marital offense occurred. The Supreme 
Court held that the proof failed to show that the husband had ever estab- 
lished a permanent domicile in any country and that he had only what the 
Court chose to call a “‘technical domicile’ in Italy. The Court held that 
the domicile of the wife, which she had established in Illinois prior to her 
marriage, could not shift to that of her husband until he had actually 
established a domicile elsewhere. 


© It is noted, however, that even though it was held that the residence of the hus- 
band was not the residence of the wife, she might, nevertheless, proceed under the theory 
of the Ashbaugh case, see note 34 supra, previously discussed, which held that a desertion 
in the circumstances discussed above takes place in Illinois. Since the cause of action would 
arise in Illinois, the deserted wife would not have to establish a residence for a one-year 
period. She could come to Illinois and bring an action after establishing residence in an 
Illinois county as required by § 5 of the Divorce Act. 

® Chapman v. Chapman, 129 Ill. 386, 21.N. E. 806 (1889); Brown v. Brown, 
164 Ill. App. 589 (2d Dist. 1911); Cheever v. Wilson, 9 Wall. 108 (1870). Professor 
Beale says: ‘‘If the wife sues for a divorce, the same evidence which proves her entitled to 
a divorce establishes her right to a separate domicile. A court at her home which finds her 
entitled to a divorce has therefore, on the evidence before it, jurisdiction to grant the 
divorce.”” 1 BEALE, op. cit. supra note 59, at 485. 


@ 372 Ill. 60, 22 N. E.2d 675 (1939). 
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Residence in County as Prerequisite to Jurisdiction 


The construction of the word “‘residence’’ as used in Section 5 of the 
Divorce Act ** has been considered above. Several additional problems 
arise, however, with respect to the effect of the provisions of that section 
requiring suit to be brought in the county where the plaintiff or defendant 
resides. The Illinois Court has said that this section relates both to venue * 
and to jurisdiction.*® The courts have held repeatedly that Section 5 makes 
the residence of the plaintiff in the county where the suit is to be filed a 
prerequisite to the existence of the right to file a complaint, and that such 
residence requirement cannot be waived.*® The section, therefore, is one 
relating to jurisdiction rather than to venue. If it were a venue provision, 
then under Section 11 of the Civil Practice Act, an improper venue would 
not nullify the decree.* 


Since residence in the county where the suit is filed is a jurisdictional 
requirement, the usual rules applicable to setting decrees aside for want of 
jurisdiction are pertinent to this problem in the same manner that such 
rules are to any other jurisdictional problem. Since a divorce proceeding is 
a statutory proceeding which follows the general processes of the common 
law, jurisdiction of the court will always be presumed unless the record 
shows facts to the contrary.** In order to upset a divorce decree on col- 
lateral attack, therefore, the record, that is, the pleadings, process, and 
decree, must affirmatively show that the plaintiff was not a resident in the 
county where the action was brought. If there is a direct attack against 
the decree, however, then it is immaterial if the decree finds that the com- 
plainant was a resident of the county where he filed his complaint. If 
there is no evidence in the record to support such finding, and if he is in 


® ILL. REV. STAT., c. 40, § 6 (1947). The language of the section appears in 
note 36 supra. 

* Cullen v. Stevens, 389 Ill. 35, 58 N. E.2d 456 (1945); McFarlin v. McFarlin, 
384 Ill. 428, 51 N. E.2d 520 (1943). 

© Dean v. Dean, 381 Ill. 514, 46 N. E.2d 59 (1943); Meyer v. Meyer, 328 Il. 
App. 408, 66 N. E.2d 457 (1st Dist. 1946). 

® Dean v. Dean, supra note 65; Way v. Way, 64 Ill. 406 (1872); Meyer v. 
Meyer, supra note 65; In re Goldberg’s Estate, 288 Ill. App. 203, 5 N. E.2d 863 (2d 
Dist. 1937) ; Horix v. Horix, 256 Ill. App. 436 (4th Dist. 1930). 

* ILL. REV. STAT., c. 110, § 135 (1947). “‘No order, judgment, or decree shall 
be deemed void for want of jurisdiction because rendered in the wrong venue.” It will be 
observed that the Court called § 5 a venue provision in two cases, see note 64 supra, in 
which § 5 was attacked as an unconstitutional extension of the jurisdiction of city courts. 
The validity of the section was upheld by holding that it related to venue. If the Court is 
going to be consistent in its position, then it will have to hold that § 5 can be waived in 
the same manner as any other venue provision. In order to so hold, the Court will have 
to overrule the five cases cited in note 66 supra. The Court is not likely to do anything 
so drastic, and until it does the better view is to treat § 5 as jurisdictional. 

* Cullen v. Stevens, 389 Ill. 35, 58 N. E.2d 456 (1945). See previous discussion 
of the doctrine of presumption of jurisdiction, p. 549 supra. 
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fact not a resident of the county, then a direct jurisdictional attack on 
appeal will be successful.*® 


Jurisdiction of the Person 


To the extent that divorce affects the marital status of the parties, it is 
considered a proceeding in rem or at least quasi in rem.7° The res, of course, 
is the marital status or relation itself.*1_ In Wilson v. Smart,” the Supreme 
Court said: “‘Divorce proceedings are, however, in some aspects purely in 
personam while in others they are clearly in rem.”’ 78 

Before a court can enter a valid decree of divorce, it must, of course, 
have jurisdiction of the parties. Since dissolution of the marriage relation 
is a proceeding in rem, the requirement of jurisdiction of the parties does 
not necessarily mean that in all cases jurisdiction must be obtained by 
personal service of process on the defendant. 

Section 6 of the Divorce Act ™* provides that process in a divorce 
action shall be the same as in other civil actions. Section 14 of the Civil 
Practice Act ** provides that when a question affecting status is before the 
court, and the defendant resides or has gone outside of the state, or is con- 
cealed within the state so that process cannot be served, such defendant can 
be brought before the court through service by publication of a notice of 
the pending action and mailing of such notice to his last-known residence. 

Service by publication and mailing is available only when the de- 
fendant cannot be found within the state, and such service must conform 


® Dean v. Dean, 381 Ill. 514, 46 N. E.2d 59 (1943). The decree found that 
the appellee was a resident of Cook County at the time of filing the complaint, but the 
evidence did not support the finding. Cf. Guelzo v. Guelzo, 292 Ill. App. 151, 10 N. E.2d 
881 (1st Dist. 1937), where the petitioner brought a bill of review to attack a divorce 
decree on the ground that there was no evidence in the record to support the finding of 
her residence in Cook County. The court held that the petitioner was estopped because of 
the intervening rights of the defendant who had remarried in reliance on the decree of 
divorce. 

® Proctor v. Proctor, 215 Ill. 275, 74 N. E. 145 (1905); Dunham v. Dunham, 
162 Ill. 589, 44 N. E. 841 (1896); Bishop v. Cushing, 334 Ill. App. 263, 78 N. E.2d 
837 (2d Dist. 1948) ; Masure v. Masure, 171 Ill. App. 438 (1st Dist. 1912). 

™ Dunham v. Dunham, supra note 70. 

™ 324 Ill. 276, 155 N. E. 288 (1927). 

7% Wilson v. Smart, supra note 72 at 281, 155 N. E. at 291. The Third District 
Appellate Court has positively stated, however, that a divorce action is in personam. In 
Adams v. Adams, 251 Ill. App. 45 (3d Dist. 1928), that court said: ‘‘[A divorce pro- 
ceeding] relates merely to the personal rights and obligations of the appellee as wife of the 
appellant. The action is therefore in personam. ‘Marriage is a personal relation or status 
created under the sanction of law, and an action for divorce is a proceeding brought for the 
purpose of effecting a dissolution of that relation. The action is one of a personal nature.’ ”’ 
The court obviously was so overcome by this reasoning that it overlooked the basic and 
fundamental distinctions between actions in personam and actions in rem. 

“ILL. REV. STAT., c. 40, § 7 (1947). ‘‘The process, practice and proceedings 
under this act shall be the same as in other civil cases, except as herein otherwise provided.” 
ILL. REV. STAT., c. 110, § 138 (1947). 
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strictly to the requirements of the Practice Act.7* The facts necessary to 
make this type of constructive service available must be shown by affidavit, 
and if they do not comply with the statute, the service does not confer 
jurisdiction of the defendant.” If the defendant can be found in this state, 
it is necessary that a personal service of summons be had before the court 
acquires jurisdiction to enter a decree of divorce. 

It is noted that there is an additional method of obtaining constructive 
service over a nonresident defendant other than service by publication. 
The additional method is by personal service of summons and a copy of 
the complaint outside of the state.”* Personal service outside the state is 
considered by Section 16 of the Civil Practice Act ™ to be equivalent to 
service by publication and mailing. 

Jurisdiction of the court in a divorce case in which a nonresident 
defendant does not appear, or has not been personally served within the 
state, is confined to a determination of the status of the parties and in 
certain cases to a grant of relief with respect to property within the juris- 
diction of the court as an incident to the divorce.*° 


Fraud in Procuring Jurisdiction 


An exception to the rule that to impeach a decree on collateral attack 
for want of jurisdiction, the record in the original proceeding must show 
an affirmative lack of jurisdiction is found in those cases where fraud has 
been used to procure the jurisdiction of the court in the first instance. Since 
the rule is the same whether the fraud arises with respect to the one-year’s 
residence requirement in the state, residence in the county, or the absence 
of the defendant from the state, all these types of cases will be considered 
together. 

The problem is what force and effect is to be given to decrees based on 
erroneous findings of facts which are prerequisites to the existence of 
jurisdiction. These erroneous findings may be due to one of two reasons. 
One situation is where the court has made a mistake with respect to resi- 
dence and has found that jurisdiction existed as a fact. In such case the 
finding of the jurisdictional fact as to the existence of residence is con- 
clusive on collateral attack.*t If the complainant has deliberately deceived 


™ Masure v. Masure, 171 Ill. App. 438 (1st Dist. 1912). In Wellington v. 
Wellington, 137 Ill. App. 394 (1st Dist. 1907), recital of due service in the decree did 
not cure a defect arising from lack of evidence that the affidavit of service of notice on the 
nonresident was signed by an ‘“‘officer authorized to administer oaths in the place where 
the affidavit is made.” 


™ Ibid. 

ILL. REV. STAT., c. 110, § 140 (1947). ‘‘Personal service of summons and 
copy of complaint outside of this State . . . shall have the same force and effect as service 
by publication....” 

™ Ibid. 


® See discussion relating to jurisdiction to settle property rights, p. 569 infra. 
™ See discussion of the doctrine of presumption of jurisdiction, p. 549 supra. 
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the court, however, then the rule of “fraud upon the court’? may be 
invoked so as to successfully open up the whole matter on collateral attack. 
This statement is subject to some qualification, however, because although 
there may be a fraud upon the court, a successful collateral attack on the 
original decree may work a hardship on innocent third parties.*? If such is 
the situation, the court may refuse to allow the collateral attack, particu- 
larly where the party seeking to upset the decree was the party who pro- 
cured the fraud in the first instance.** 

The cases may be considered with more facility when broken down 
into two categories: those cases where someone other than the one who 
fraudulently obtained the divorce attempts to set it aside on direct or 
collateral attack, and those cases where the spouse who has obtained the 
divorce by fraud now attempts to set it aside on direct or collateral attack. 

In the first category the rule is that if the kind of fraud exists which 
prevents the court from acquiring jurisdiction or merely confers a colorable 
jurisdiction, the ensuing decree will be vacated on petition of the spouse 
not a party to the fraud.* This rule is subject to the qualification that the 
person challenging the decree may be estopped by laches * or by the 
acceptance of benefits provided for in the decree.*® 

In the second category—those cases where the spouse who procured 
the divorce by fraud seeks to set it aside on bill of review or collateral 
attack—the court will ignore the fraud that was practiced in the original 
action and refuse to grant any relief in direct or collateral proceedings.** 

In Smith v. Herdlicka,** a wife who fraudulently misrepresented her 


8 “While courts of equity have the power to vacate a fraudulent divorce, though 
in so doing the rights of innocent third parties will be sacrificed, they will proceed with 
great caution, especially where there has been a second marriage on the faith of the fraudu- 
lent decree... .°’ Maher v. Title Guarantee & Trust Co., 95 Ill. App. 365, 387 (lst 
Dist. 1900). 

§ Smith v. Herdlicka, 323 Ill. 585, 154 N. E. 414 (1926). 

* Caswell v. Caswell, 120 Ill. 377, 11 N. E. 342 (1887) (Divorce set aside on 
bill of review brought by wife who had not been personally served as a result of false 
affidavit of nonresidence made by husband) ; Bradford v. Abend, 89 Ill. 78 (1878) (Bill 
of review brought by conservator of insane wife whose husband had filed the divorce com- 
plaint on her behalf while wife was insane) ; Howard v. Howard, 304 Ill. App. 637, 26 
N. E.2d 421 (4th Dist. 1940) (Decree vacated where defendant’s entry of appearance 
was a forgery); In re Goldberg’s Estate, 288 Ill. App. 203, 5 N. E.2d 863 (2d Dist. 
1937) (Divorce set aside on collateral attack where husband alleged residence in Cook 
County although in fact a resident of Lake County). But compare: Steffens v. Steffens, 
338 Ill. App. 599, 88 N. E.2d 502 (1st Dist. 1949). 

® Evans v. Woodsworth, 213 Ill. 404, 72 N. E. 1082 (1905); Maher v. Title 
Guarantee &% Trust Co., 95 Ill. App. 365 (1st Dist. 1900). Compare Caswell v. Cas- 
well, supra note 84, where it was held that concealment of fraud bars the defense of laches. 

* Friend v. Northern Trust Co., 314 Ill. App. 596, 42 N. E.2d 330 (1st Dist. 
1942) (Wife estopped from challenging decree by bill of review after accepting lump sum 
award) ; Guelzo v. Guelzo, 292 Ill. App. 151, 10 N. E.2d 881 (1st Dist. 1937). 

* Smith v. Herdlicka, 323 Ill. 585, 154 N. E. 414 (1926); Guggenheim v. Gug- 
genheim, 189 Ill. App. 146 (1st Dist. 1914). 
323 Ill. 585, 154 N. E. 414 (1926). 
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residence procured a divorce on the grounds of adultery in the City Court 
of Aurora. Two years later the allegedly divorced husband acquired real 
property and conveyed it to others. Subsequent to this transaction on 
petition of the wife, the divorce decree was set aside because it was pro- 
cured by her fraud. After the allegedly divorced husband’s death some 
thirty years later, the wife brought a petition for assignment of dower in the 
realty which he had conveyed. The Supreme Court sustained the lower 
court’s denial of dower. The Court, expressing much concern over the 
rights of innocent third parties, said: 


“The repose of titles, and indeed every consideration of public 
policy, demand that such a purchaser without notice, relying upon a 
proceeding regular on its face in a court of competent jurisdiction, 
should be protected against secret vices founded on fraud and which 
could only be made to appear by the proof of extrinsic facts not 
shown by the record. No prudent person would purchase real 
property the title to which was affected by or involved in judicial 
proceedings, if he incurred the hazard of losing his money in case it 
should afterwards be made to appear that the record, sufficient on its 
face and on which he relied, was obtained by perjury or other fraudu- 
lent practice and was false in fact.’’ *° 


A more interesting view was expressed by the Court, however, in the 
following language: 

“The decree of divorce was set aside [in a proceeding thirty years 
prior to the instant case| because it had been collusively and fraudu- 
lently procured and not because the city court lacked jurisdiction to 
render it. The record of the divorce suit disclosed neither lack of 
jurisdiction nor even any irregularity in the proceedings.” °° 


It will be observed that this language ignores the rule that where that type 
of fraud exists which merely confers a colorable jurisdiction, the ensuing 
decree is void.* Instead the above language leads one to infer that the 
doctrine of presumption of jurisdiction is operative even where fraud has 
been used as a means of procuring the court’s cognizance of the action. In 
other words, the view of the Supreme Court is that the fraud itself cannot 
be used as a means or reason for ousting the court of its jurisdiction in the 
original proceedings, because under the doctrine of presumption of juris- 
diction, the jurisdiction of the court is presumed in the absence of an 
affirmative showing of lack of jurisdiction in the record. The fraud not 
appearing in the record, the decree is immune from collateral attack. 

The foregoing proposition established by Smith v. Herdlicka relieves 
purchasers of property from divorced persons of the necessity to inquire 
into the question of whether the vendor’s divorce was procured by fraud. 


© 323 Ill. 585, 154. N. E. 414 (1926). 
© Ibid. at 591, 154 .N. E. at 417. 
™ See cases cited note 84 supra. 














Winter] 569 





JURISDICTIONAL ASPECTS 





Even if the decree is subsequently set aside because of fraud, the court will 
in no way be ousted from its original jurisdiction. In other words, in 
Illinois there appears to be a species of ‘‘divisible divorce,’’ the converse of 
the species created by the United States Supreme Court which has held that 
although parties may no longer be husband and wife, one still may have 
rights in the property of the other. The Illinois version as expressed in 
Smith v. Herdlicka does not recognize the dissolution of the marital relation, 
but forecloses the rights of one spouse in the property of the other. At least 
the decision in Smith v. Herdlicka protects a purchaser who buys in good 
faith and in reliance upon the decree, notwithstanding the decree may after- 
wards be set aside. 


Jurisdiction to Award Alimony and Settle Property Rights 


Section 17 of the Divorce Act ** authorizes a court hearing divorce 
matters to adjust equities that one party may have in the property of the 
other. To effectuate such adjustments, the court may compel conveyances 
to be made to the party upon such terms as may be deemed equitable. Sec- 
tion 18 *§ vests the court with authority to allow alimony and require 
security for payment of the same. By Section 20 ™ the court has the power 
to secure the payment of alimony by decreeing that it shall be a lien on 
the real estate owned by the person decreed to make the payment. 


Like the power to grant divorce, the power of a court to award 
alimony is dependent on the Divorce Act. By virtue of that Act, juris- 
diction to grant alimony resides in the court that has jurisdiction of the 
action for divorce, as an incident to the divorce proceedings. Since a prayer 
for alimony is in personam, the power of the court to decree as to the status 
of the parties does not include the power to decree alimony in a suit against 
a nonresident defendant.® In order to make an award of alimony or a 
property settlement, due process requires jurisdiction of the person of the 
defendant.*%* With respect to nonresident defendants, service other than 
personal service within the state does not provide due process. Nonresi- 
dents, therefore, are not bound by alimony decrees unless personally served 
in the state or unless they have submitted to the jurisdiction of the court 


*@ ILL. REV. STAT., c. 40, § 18 (1947). ‘‘Whenever a divorce is granted, if it 
shall appear to the court that either party holds the title to property equitably belonging 
to the other, the court may compel conveyance thereof to be made to the party entitled to 
the same, upon such terms as it shall deem equitable.’’ Also see Harbert, Property Rights 
As Affected by Divorce, Annulment, and Separate Maintenance, infra p. 605. 

ILL. REV. STAT., c. 40. § 19 (1947). Also see Scheineman, Alimony and Its 
Enforcement, infra p. 654. 

“ILL. REV. STAT., c. 40, § 21 (1947). 
® Proctor v. Proctor, 215 Ill. 275, 74 N. E. 145 (1905). 
* Pennoyer v. Neff, 95 U. S. 714 (1877). 
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by a general appearance.®’ It should be noted, however, that although 
jurisdiction of the person of the defendant cannot be obtained, his property 
located within the jurisdiction of the court may be reached and subjected 
to the court’s order.** 

At one time in Illinois, a suit for alimony could not be maintained 
separately from a divorce proceeding. If a wife obtained a divorce decree 
based upon constructive service of process, she could not in a subsequent 
proceeding, after obtaining personal jurisdiction over the husband, secure 
allowances for alimony.*® In order to obtain alimony in a supplemental 
proceeding, it was necessary for the original decree to reserve the question 
of alimony for future consideration of the court. 

The present provisions of Section 18 of the Divorce Act 1° eliminate 
the problem by conferring on the court the power to enter orders for 
alimony in subsequent proceedings after obtaining personal jurisdiction 
of the defendant. The statute further provides expressly, however, that if 
the decree recites that there has been an express waiver of alimony or 
if alimony is denied in the decree, then the court is without power to award 
alimony in a subsequent proceeding. 

The problem of reserving the question of alimony for future con- 
sideration of the court was given an unusual twist in Darnell v. Darnell.’ 
In that case the wife obtained a divorce in Minnesota on constructive service 
of process. The Minnesota court specifically reserved the question of 
alimony, maintenance, and support for the Circuit Court of Cook County, 
Illinois. The appellate court held that alimony could be allowed in the 
subsequent proceeding in Illinois but did not explain how a forum in 
Minnesota could confer jurisdiction on a court in Illinois. The reasoning 
of the court was that since a divorced wife may maintain an independent 
proceeding against her former husband for the support and custody of 
their children, it follows that a divorced wife may also maintain an inde- 
pendent proceeding against her former husband for alimony for herself. 
Such reasoning, however, overlooks the fact that the duty to pay alimony 
is not analagous to the duty to support children. The marriage relation 
was dissolved by the divorce decree in Minnesota, and the marital rights 
and duties were thereby brought to an end. One of the marital duties 
which was so terminated was the husband’s duty to support his wife. The 
relation of parent and child, on the other hand, cannot be destroyed. The 


* Proctor v. Proctor, 215 Ill. 275, 74 N. E. 145 (1905) ; Karcher v. Karcher, 204 
Ill. App. 210 (1st Dist. 1917). 

ILL. REV. STAT., c. 40, § 21 (1947); Wilson v. Smart, 324 Ill. 276, 155 
N. E. 288 (1927); Tuttle v. Gunderson, 254 Ill. App. 552 (1st Dist. 1929). 

* Kelley v. Kelley, 317 Ill. 104, 147 N. E. 659 (1925). 

1 Reavis v. Reavis, 2 Ill. (1 Scam.) 242 (1835); Karcher v. Karcher, 204 III. 
App. 210 (1st Dist. 1917). 

1 See note 93 supra. 
203212 Ill. App. 601 (1st Dist. 1918). 
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obligation of the father to support his child begins when a child is born 
and continues during the minority of the child. This obligation of the 
father to support his minor child is not affected in any way by a decree 
granting a divorce.’ It is submitted that the Darnell case is not founded 
on authority or on logic. If the doctrine of that case were to be followed, 
it would allow wives to escape the bonds of matrimony in a state of easy 
divorce. By reserving the question of alimony in the sister state proceeding, 
the wife could then come to Illinois, secure personal service on her husband, 
and demand an award of alimony. 

With respect to an award of alimony pending suit under Section 15 
of the Divorce Act,’ it is noted that the foregoing rules are equally 
applicable. The court must have jurisdiction of the subject matter and of 
the person of the defendant either by personal service or by his entry of a 
general appearance.?® An order to pay temporary alimony or solicitors’ 
fees must be based upon a finding that the party commanded to pay is the 
spouse of the complainant. If the marital relation is admitted or not 
denied, it may for the purpose of the order be assumed. If, however, the 
existence of the alleged marriage is denied, then the order cannot properly 
be made until a hearing is had and the court finds that the relation of 
husband and wife exists.’ 

Although a court is powerless to enter a personal decree based solely 
on constructive service of process against a nonresident defendant, it has 
power to deal with his property within the court’s territorial jurisdiction. 
Substituted service of process by publication and mailing is usually sufficient 
where one of the incidental objects of the divorce action is to reach and 
dispose of property or some interest in property within the state. In 
Wilson v. Smart," service by publication was obtained against the hus- 
band who resided in Colorado. The decree ordered that alimony and fees 
were to be paid within sixty days and made such alimony and fees a lien 
or charge upon certain real estate described in the decree and owned by the 
defendant. It further provided that upon default of payment within the 
sixty days, execution should issue and the defendant’s interest in the land 
was to be sold by the sheriff. In a subsequent bill to partition the land in 
question, this decree was attacked. The Supreme Court recognized the 
rule that a purely personal decree in a divorce suit awarding alimony 


1 See note 99 supra. 

1% TLL. REV. STAT., c. 40, § 16 (1947). 

168 Pickell v. Pickell, 258 Ill. App. 132 (2d Dist. 1930); Arado v. Arado, 205 
Ill. App. 261 (1st Dist. 1917); Hazard v. Hazard, 197 Ill. App. 612 (1st Dist. 1916). 

1 Pickell v. Pickell, supra note 105; McKenna v. McKenna, 70 Ill. App. 340 (1st 
Dist. 1897). But cf. Hart v. Hart, 198 Ill. App. 555 (1st Dist. 1916), where the court 
said the word ‘wife’ in § 15 of the Divorce Act providing for temporary alimony and 
solicitors’ fees is not to be construed as limiting the authority of the court to grant such 
allowances only in cases of lawful marriages, but to permit it to do so in suits to annul 
void or voidable marriages also. 
17 324 Ill. 276, 155 N. E. 288 (1927). 
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against a nonresident defendant served only by publication and mailing is 
not binding upon him. The Court held, however, that even though the 
decree directed the defendant to pay alimony, it contained an alternative 
order providing that in the event of failure of payment, the sum fixed was 
to be realized by sale of the defendant’s interest in the land. This alter- 
native feature of the decree, the Court held, preserved its character as a 
decree in rem. 

By virtue of Section 20 of the Divorce Act,?°* the court has power to 
make a decree for alimony a lien on the husband’s realty. In order to enter 
an enforceable decree for alimony, personal jurisdiction of the defendant is 
a prerequisite. The doctrine of Wilson v. Smart is an important exception 
since it provides a means for acquisition of alimony even though the 
defendant cannot be personally served with process. On the basis of 
Wilson v. Smart, Illinois courts are empowered to subject the nonresident 
defendant's property within its jurisdiction to a lien or charge for the 
alimony awarded and enforce its payment by sale of such property.’ 

Although the court has power to subject property of the husband 
within its jurisdiction to a lien or charge for the payment of alimony, the 
court has no power by the force of its own decree to vest such property 
interest in the wife. In the absence of a statute so providing, a decree can- 
not operate by its own intrinsic force to vest a divorce complainant with the 
legal estate, interests, or rights to which she may be held entitled.1° 

Section 17 of the Divorce Act ** provides that ‘‘whenever a divorce 
is granted,”’ the court may adjust the equities one spouse may have in the 
property of the other and may compel a conveyance of the property to the 
spouse entitled to it. Since courts have only such authority to adjudicate 
in divorce cases as the statute confers and since the Divorce Act gives courts 
power to adjust property interests “‘whenever a divorce is granted,” a 
property settlement cannot be decreed if the parties are adjudged not to be 
entitled to a divorce."!? 


8 ILL. REV. STAT., c. 40, § 21 (1947). 

1° In Schneider v. Schneider, 312 Ill. App. 59, 37 N. E.2d 911 (1st Dist. 1941), 
although the nonresident defendant was not personally served with process, the court 
enjoined resident corporations from transferring his stock or paying dividends. Cf. Mead 
v. Mead, 205 Ill. App. 327 (1st Dist. 1917), which involved a decree for divorce and 
alimony based on constructive service against a nonresident defendant. The Chicago and 
Northwestern Railway was ordered to pay the wife $2,500 from a judgment owed by it to 
the husband. The appellate court said there was no jurisdiction to enter such a decree. 

Kohl v. Montgomery, 373 Ill. 200, 25 N. E.2d 826 (1940) (held that a decree 
which ordered that the husband’s interest in certain realty ‘‘be, and the same is hereby 
vested in the complainant,” did not operate to transfer the legal title) ; Killebrew v. Kille- 
brew, 398 Ill. 432, 75 N. E.2d 855 (1947). 

MILL. REV. STAT., c. 40, § 18 (1947). 

™ Klajbor v. Klajbor, 398 Ill. 152, 75 N. E.2d 353 (1947); Luczynski v. 
Luczynski, 327 Ill. App. 548, 64 N. E.2d 385 (1st Dist. 1946) ; Silkwood v. Silkwood, 
262 Ill. App. 516 (4th Dist. 1931); Andrews v. Scott, 113 Ill. App. 581 (2d Dist. 
1903). 




















Winter] JURISDICTIONAL ASPECTS 573 





With respect to property settlements, the general rule is that a court 
hearing a divorce proceeding will not transfer to the wife, who has pre- 
vailed in the suit, a fee simple title to real estate owned by the husband, 
unless the wife shows special equities which would justify it.“* If the 
claim for a propery settlement arises from the marriage relation alone, it is 
not sufficient."** In the latter case, the usual and proper practice, of course, 
is to give the wife an allowance as alimony. A discussion of what special 
equities are necessary in order to obtain a property settlement appears in a 
subsequent portion of this symposium.’*® 

The question arises, however, whether the special equities rule creates 
a jurisdictional prerequisite to a valid property settlement. There was 
involved in Ward v. Sampson *** the validity of a prior divorce decree which 
awarded a wife an interest in her husband's realty. The complaint did not 
allege nor did the decree find any special equities. The Supreme Court held 
that although the decree was erroneous, it was not void and consequently 
was immune from collateral attack.'*7 The only inference which can be 
drawn from this conclusion is that the presence of special equities is not a 
jurisdictional requirement. It is noted that the court might have taken the 
position that a showing of special equities was a jurisdictional require- 
ment. The same result could have been reached under this view, since by 
virtue of the doctrine of presumption of jurisdiction, the property settle- 
ment would be presumed valid in the absence of an affirmative showing in 
the record that special equities did not exist. 


Jurisdiction to Award Custody and Support of Children 


Section 18 of the Divorce Act 1** provides that when a divorce is 
decreed, the court may make such order touching the care, custody, and 
support of children as from the circumstances of the parties and the nature 
of the case shall be fit, reasonable, and just. The authority to make orders 
for the custody of children in divorce proceedings, however, existed inde- 
pendently of this statutory provision and was originally derived by the 
court from its general chancery jurisdiction.’*® Jurisdiction concerning the 


48 Skoronski v. Skoronski, 395 Ill. 301, 69 N. E.2d 690 (1946); Pantano v. 
Pantano, 375 Ill. 215, 30 N. E.2d 642 (1940); Byerly v. Byerly, 363 Ill. 517, 2 
N. E.2d 898 (1936). See Goldblatt, Joint Tenancies and Estates in Matrimonial Law, 


36 ILL. B. J. 377 (1948). 
14 Anderson v. Anderson, 380 Ill. 435, 44 N. E.2d 54 (1942). 
18 Harbert, Property Rights as Affected by Divorce, Annulment, and Separate Main- 

tenance, p. 605 infra. 

16 395 Ill. 353, 70 N. E.2d 324 (1946). 

™7 Accord, Anderson v. Anderson, 380 Ill. 435, 44 N. E.2d 54 (1942). 

MS ILL. REV. STAT., c. 40, § 19 (1947). 

” Cowls v. Cowls, 8 Ill. (3 Gil.) 435 (1846). 
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custody of children may be exercised only when it has been acquired as to 
the particular person and subject matter, in accordance with the practice 
in courts of equity.'*° The state of the parent’s domicile is usually the 
one which has jurisdiction over custody.!* 

An early case 1%? first raised the question of whether a divorced wife 
could maintain an independent bill in equity for the custody and support 
of the children when no provision had been made for the same in the 
original divorce decree. The Supreme Court found that the Divorce Act 
had conferred no new authority or jurisdiction upon the court since the 
court was by its inherent jurisdiction clothed with the same powers before 
the Divorce Act. The provisions with respect to custody found in the 
Divorce Act, the Court said, “‘are necessarily embraced in that broad and 
comprehensive jurisdiction with which the Court of Chancery is vested, 
over the persons and estates of infants and their parents who are bound for 
their maintenance.””’ The Court concluded, therefore, that the independent 
proceeding for custody would lie even though it was not based on statutory 
authority. 

The present language of the Divorce Act in Section 18 allows an 
independent action to be brought for custody and maintenance of the 
children, irrespective of whether the original decree for divorce made any 
provision for such custody and support. 

In a recent case, a minor brought an action against her divorced father 
to obtain a decree for support and maintenance. The child’s mother had 
obtained a divorce and custody of the child in an Indiana proceeding based 
on constructive service on the father. The appellate court, recognizing that 
the child could not obtain personal service on the father in any but an 
Illinois forum, held that the circuit court has jurisdiction to enter an order 
for support.?”* 

The question has arisen whether the court may make a provision for 
custody and support of children when it denies the bill for divorce. It was 


™ Cowls v. Cowls, 8 Ill. (3 Gil.) 435 (1846); Bishop v. Cushing, 334 Ill. App. 
263, 78 N. E.2d 837 (2d Dist. 1948) (Service by publication does not give court juris- 
diction to order husband to pay child support). 

41 People v. Hickey, 86 Ill. App. 20 (1st Dist. 1899). Beale says: ‘Jurisdiction 
to give the child to one parent or the other depends in principle on the domicile of the 
child .. . If one party only is domiciled in the state which grants the divorce, and the child 
is outside the state at the domicile of the other parent, the custody cannot be awarded, 
unless the non-resident parent appears.’ 2 BEALE, TREATISE ON THE CONFLICT OF 
LAws 717 (1935); Weber v. Redding, 200 Ind. 448, 163 N. E. 269 (1929); Sanders 
v. Sanders, 223 Mo. App. 834, 14 S. W.2d 458 (1929). 

2 Cowls v. Cowls, 8 Ill. (3 Gil.) 435 (1846). 

4 Parker v. Parker, 335 Ill. App. 293, 81 N. E.2d 745 (2d Dist. 1948), Note, 
37 ILL. B. J. 317 (1949). Contra, Hawkins v. Hawkins, 288 Ill. App. 623, 6 N. E.2d 
509 (1st Dist. 1937). In the Parker case, the court chose not to follow the Hawkins case. 
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held in Thomas v. Thomas *** that on denial of a divorce, the court may 
make no provision for custody and support since Section 18 confers power 
to award custody only ‘‘when a divorce shall be decreed.’’ The Supreme 
Court recognized that courts of equity have a broad and comprehensive 
jurisdiction over the persons and property of infants. The Court pointed 
out, however, that such jurisdiction can only be exercised when it has 
been acquired as to the particular person and subject matter in accordance 
with the practice in courts of equity, which is by the commencement of 
some sort of recognized proceeding in the court.’ 

After a divorce decree is entered, the custody of the children is always 
subject to the order of the court which enters the decree and may be changed 
from time to time as the best interests of the children demand. It is for the 
foregoing reason that a decree rendered as to custody is not res judicata as 
to facts and circumstances arising after its rendition. Such decrees are res 
judicata only as to those facts which existed at the time when the decree 
was entered.'** Since custody Udecrees are not res judicata, habeas corpus 
will always lie to secure a change in custody of the children when there has 
been such a change in facts and circumstances as to warrant the court, in 
its discretion, to change the original decree as to custody.??7 


A custody agreement between the parties entered into prior to a 
divorce proceeding cannot deprive the court of its power over the custody 
of the children. In Bailey v. Bailey,’** the court held that such an agree- 
ment would be upheld if it appeared that it was fairly and voluntarily 
entered into and was free of any sort of coercion, duress, or fraud, but that 
in cases of divorce, no agreement between the parties could deprive the 
court of its power over custody. A similar result was reached in Herrick v. 
Herrick,!®® where a husband filed a petition seeking modification of pro- 
visions for alimony. The divorce decree had incorporated a trust agreement 
for the support of the defendant and her son, entered into before the 
divorce. The Court said that when the trust agreement for support and 
maintenance was incorporated into the decree as a provision for alimony, 
the agreement then became merged in the decree and thereupon lost its 
contractual nature. Consequently it was subject to the court’s power of 
modification. 


14250 Ill. 354, 95 N. E. 345 (1911). 

28 1n other words the filing of a bill in which an undivorced parent merely prays 
for custody does not confer power on the court to award custody. Bateman v. Bateman, 
337 Ill. App. 7, 85 N. E.2d 196 (4th Dist. 1949); Luczynski v. Luczynski, 327 Il. 
App. 548, 64 N. E.2d 385 (1st Dist. 1946). 

1% Crossett v. Wittmore, 206 Ill. App. 320 (4th Dist. 1917); Gillett v. Bryant, 
203 Ill. App. 322 (1st Dist. 1917). 
1 Stockham v. Schaedel, 340 Ill. 560, 173 N. E. 172 (1930). 
18157 Ill. App. 74 (4th Dist. 1910). 
1 319 Ill. 146, 149 N. E. 820 (1925). 
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THE JURISDICTIONAL ASPECTS OF ANNULMENT 
AND SEPARATE MAINTENANCE 


Annulment 


The power to annul a marriage requires jurisdiction of the marriage 
res. As in divorce, such jurisdiction depends on the domicile of at least one 
of the parties. Although the suit may be maintained at the place of present 
domicile of the parties, the better view is that the law applied to determine 
the right to annul must be the law as it prevailed in the state where the 
marriage was created.'*° The one exception to this view is that where the 
marriage in a state other than the domiciliary state of the parties violates the 
public policy of the domiciliary state, the law of the domicile is applicable.** 

The Illinois courts have for the most part followed the general rule 
that validity of the marriage is to be determined by the law of the place 
of the ceremony, unless the policy of the Illinois statutes relating to matri- 
mony has been violated.18* There is, however, some authority for a 
slightly different rule in Illinois. In Roth v. Roth,’** a subject of Wurtem- 
berg came to Illinois, acquired a domicile, and made his fortune. He was 
married while in Illinois to a woman domiciled in this state. Later he 
went back to Wurtemberg where he secured a decree of nullity of the 
marriage because he had married outside Wurtemberg without his 
sovereign’s consent. The Supreme Court, while stating that the marriage 
was valid and binding in Illinois at the time of its inception, upheld the 
decree of nullity and held that the wife was not entitled to dower in the 
husband's Illinois property. The dissenting opinion of Mr. Justice Walker 
points out the evident confusion of the majority regarding divorce and 
annulment: 


18 Tn annulment of marriage, the effect of the decree relates back to the moment of 
the marriage and nullifies anything which apart from the decree may have been valid. 
Professor Goodrich writes: ‘‘A declaration of nullity is a more delicate matter than divorce, 
because of its effect on events between marriage and decree.’’ Goodrich, Jurisdiction to 
Annul a Marriage, 32 HARV. L. REV. 806, 812 (1919). In Levy v. Downing, 213 
Mass. 334, 100 N. E. 638 (1913), the parties, though domiciled in Massachusetts, were 
married in New Hampshire. The Massachusetts court held in a subsequent annulment pro- 
ceeding that since the marriage was solemnized under New Hampshire law, it is by that 
law that questions of its validity should be determined and concluded that under New 
Hampshire law, the marriage was not void and must stand until the courts of that state 
see fit to annul it. See 1 BEALE, TREATISE ON THE CONFLICT OF LAws 512 (1935). 

181 Stevens v. Stevens, 304 Ill. 297, 136 N. E. 785 (1922). RESTATEMENT, 
CONFLICT OF LAWS, § 115, comment b (1934), states that the forum will be governed 
by the marriage law of the state where the ceremony was performed, with the exception 
that if at the time of marriage the parties were domiciled in a state other than where the 
marriage takes place, then the law of the domicile is applicable if there exists in such 
domicile a policy of not permitting the parties to marry. 

#2 Acklin v. Employee’s Benefit Ass’n, 222 Ill. App. 369 (4th Dist. 1920) ; 
Simonds v. Allen, 33 Ill. App. 512 (1st Dist. 1889). 

183-104 Ill. 35 (1882). 
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“‘Had any court having competent jurisdiction, granted a 
divorce, then by abrogating the marriage contract she would have lost 
her rights to dower and heirship, because the contract was destroyed 
. . . But in this case there was no divorce, but it was decreed, in the 
teeth of our never doubted laws, to have been void.’’1** 


The Roth case is authority for the rule that the country of a person’s 
allegiance has jurisdiction to annul a marriage. It would seem, however, 
that in the usual case the Illinois court will take jurisdiction of an annul- 
ment proceeding if the parties are domiciled in Illinois and will apply the 
law of the place where the marriage was performed. 

In Illinois the circuit court has jurisdiction of a suit to annul a mar- 
riage where the ground alleged is one for which equity gives relief with 
respect to contracts generally.1*° The rules with respect to jurisdiction of 
the person are in general the same as those applied to divorce proceedings. 


Separate Maintenance 


The common law imposes upon a husband the duty to support his 
wife, but her remedy consists only of the right to pledge her husband’s 
credit, leaving the creditor to recover from the husband. Though recog- 
nizing the common law duty and the obstacles which lay in the way of 
its enforcement, the Illinois courts of equity refused to recognize any 
inherent right to take jurisdiction and ‘enforce specific performance of the 
duty. This state of affairs induced the Illinois legislature to pass the 
Separate Maintenance Act of 1867,1%* the object of which is to correct the 
defects of the common law remedy and provide a direct method for either a 
husband or wife, when living separate and apart without fault, to obtain 
support and maintenance in equity.'*" 

A court entertaining jurisdiction of an action for separate maintenance 
must of necessity have jurisdiction of the subject matter and of the parties. 
It is sufficient under the requirements of Section 1 of the Separate Main- 
tenance Act 288 that one of the parties be a resident of the state. This raises 
no problem since the Act requires no particular length of residence as a 
jurisdictional prerequisite to the right to maintain an action. In order to 
establish residence, therefore, the only showing which is necessary is the 
intent to live in the state.1*° Where the suit is in personam, the court 
acquires personal jurisdiction over the defendant by service of summons on 
him in the county where the action is brought or by his entry of a general 
appearance. If the object of the suit is to proceed against the property of 


1 Ibid. at 50. 

1% Namely, in the case of fraud, mistake, duress, mental incapacity, or lack of 
consent. 

Tl. Laws 1867, § 1, p. 132. 

487 Ross v. Ross, 69 Ill. 569 (1873). 

8 ILL. REV. STAT., c. 68, § 22 (1947). 

%® Raab v. Raab, 150 Ill. App. 554 (1st Dist. 1909). 
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the defendant within the jurisdiction of the court, however, it is not neces- 
sary to obtain personal service of process upon the defendant. Thus while 
the court does not have jurisdiction to enter a personal decree against a 
defendant not personally served with summons, it does have jurisdiction 
to enter a decree finding an amount that is reasonable for the support and 
maintenance of the wife and to subject the property of the defendant with- 
in the jurisdiction of the court to the payment of that amount.'*° 

To obtain jurisdiction of the subject matter, the court must have 
jurisdiction over the general class of cases and the facts of the particular 
proceeding must fall within the statutory requirements for separate main- 
tenance. Thus it must be shown that a valid marriage existed; that the 
parties were living separate and apart without the fault of the plaintiff; 
and that the action was brought within the proper county.'* 

The statute provides that the action must be brought ‘‘in the county 
where the husband resides’’ or “‘in case the husband shall abandon the wife 
without fault on her part, and remove to another county in this state, then 
and in that case such suit may be brought by the wife either in the county 
where they resided at the time of such abandonment as aforesaid or in the 
county where the husband resides at the time of the commencement of 
suit.”’ 14? Where the action is brought in the county where the husband 
resides, the residence of the wife becomes immaterial, and the court in that 
county has jurisdiction of the cause, even though the wife may have re- 
moved to another state.1** 

An objection that the defendant is not a resident of the county in 
which the action is brought questions the jurisdiction of the court over the 
subject matter of the action. It cannot be waived by failing to present it 
in the trial court but may be raised for the first time on appeal.'** Of course, 
if the defendant admits in his answer that he is a resident of the county 
where the action is brought, he waives any objection with respect to juris- 
diction of the subject matter.1** 

Attention is called to the fact that the Separate Maintenance Act 
allows the action to be brought in the county where the abandonment 
occurred only when the husband has removed to “‘another county in this 
state.” The Act makes no provision for actions against defendants who 
have removed themselves from the state. The problem thus arises whether 


™ Cox v. Cox, 192 Ill. App. 286 (1st Dist. 1915). 

41 Bayer v. Bayer, 234 Ill. App. 323 (2d Dist. 1924). 

M2 ILL. REV. STAT., c. 68, § 23 (1947). 

“43 Reifschneider v. Reifschneider, 241 Ill. 92, 89 N. E. 255 (1909). 

4 Briney v. Briney, 223 Ill. App. 119 (1st Dist. 1921). 

% Augenstein v. Augenstein, 275 Ill. App. 18 (ist Dist. 1934). It has been 
held that a sheriff’s return upon the summons showing service upon the defendant, lacking 
contradiction, sufficiently establishes the residence of the defendant in the county to fulfill 
the statutory requirements in that regard. Raab v. Raab, 150 Ill. App. 554 (1st Dist. 
1909). 
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the action will lie against a nonresident defendant who did not ‘‘remove 
to another county in this state,’’ but who has been personally served with 
process within the state. The problem was first considered in MacKenzie v. 
MacKenzie,1*® where the court interpreted that part of Section: 1 which 
provides that complainants under the Act ‘‘may have their remedy in 
equity’ to mean that the then Section 3 of the Chancery Act controlled 
in such cases. That section provided that where the defendant in a 
chancery proceeding was a nonresident, the suit could be brought in any 
county of the state. Later when Section 3 of the Chancery Act was repealed 
by the Civil Practice Act, the question was again considered in Pamel v. 
Pamel.1** The court pointed out that Section 3 had been replaced by 
Section 7 of the Civil Practice Act,’** which provides “’. . . If all defendants 
are non-residents of the State, an action may be commenced in any county,” 
and held that the nonresident defendant was subject to the action although 
he did not ‘‘remove to another county in this state.’’ The foregoing cases 
have established the rule that separate maintenance proceedings will lie 
against nonresident defendants, if personally served within this state, by 
virtue of the provisions of acts relating to procedure and practice. 

It is submitted that the conclusion reached in these cases affords sub- 
stantial justice to the parties for, as pointed out in MacKenzie v. MacKenzie: 


“‘[If] a husband abandons his wife while they reside in this 
State and he continues a resident of Iliinois he can be required by our 
courts to observe his marital obligations so far as supporting his wife 
is concerned, but if he remove from the State and his wife continues 
to reside here he cannot be so required, even though the summons in 
the suit be personally served upon him while he is temporarily within 
the boundaries of the State. This would put a premium upon non- 
residence and attach a burden to residence, which we do not think the 
legislature intended.”’ 14° 


Some question has arisen as to the right of the wife to have her 
property rights settled in an action for separate maintenance. Earlier cases 
held that the action of separate maintenance is purely statutory, and the 
court can exercise only such powers as are expressly given in the Act and 
cannot go further and settle property rights unrelated to the statutory 
object of the proceeding.**° But the court in Glennon v. Glennon ** 
pointed out that under the act entitled “‘Rights of Married Women,” **? 
the wife can maintain an action against her husband for her property which 


“6141 Ill. App. 126 (1st Dist. 1909), aff'd, 238 Ill. 616, 87 N. E. 848 (1909). 

“7292 Ill. App 328, 11 N. E.2d 34 (1st Dist. 1937). 

48 ITLL. REV. STAT., c. 110, § 131 (1947). 

1 238 Ill. 616, 620, 87 N. E. 848, 850 (1909). 

1 McAdams v. McAdams, 267 Ill. App. 124 (1st Dist. 1932); Pearsons v. Pear- 
sons, 282 Ill. App. 92 (1st Dist. 1935). 

11299 Ill. App. 13, 19 N. E.2d 412 (1st Dist. 1939). 

2 ILL. REV. STAT., c. 68, § 10 (1947). 
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is obtained or retained unlawfully by him. The court noted further that 
Section 44 of the Civil Practice Act *** provides: ‘‘(1) Subject to rules any 
plaintiff or plaintiffs may join any causes of action, whether legal or 
equitable or both....’’ In view of these two provisions, the court held 
that there was no reason why a wife could not join an action to have her 
property rights settled with an action for separate maintenance.’ In 1944, 
however, the same court, in the case of Petta v. Petta,*> held that the 
Glennon case had been decided wrongly and that property rights could 
not be adjudicated in an action for separate maintenance. In Olmsted v. 
Olmsted,?®* the court adhered to this decision. It should be noted that in 
none of these cases did the complaint contain proper allegations to bring 
the action within the Rights of Married Women’s Act. The court, there- 
fore, is correct in holding that it has no jurisdiction to make a property 
settlement as an incident to a separate maintenance proceeding. In a proper 
case, however, where a cause of action for separate maintenance is joined 
with a cause of action under the Married Women’s Act, it appears reason- 
able to assume that the court will allow a property settlement. 

Jurisdiction to grant temporary alimony, attorney’s fees, and suit 
money is granted in the Separate Maintenance Act. Jurisdiction to grant 
such temporary alimony attaches as soon as the court obtains jurisdiction 
of the subject matter by filing of the bill and of the person of the defendant 
by service of summons and notice upon him.**" 


3 ILL. REV. STAT., c. 110, § 168 (1947). 

%* Accord, Grossman v. Grossman, 304 Ill. App. 507, 26 N. E.2d 678 (1st Dist. 
1940). 

#8 321 Ill. App. 512, 53 N. E.2d 324 (1st Dist. 1944). 

6 332 Ill. App. 454, 75 N. E.2d 774 (1st Dist. 1947). 

*7 Batson v. Batson, 262 Ill. App. 452 (2d Dist. 1931). 
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GROUNDS AND DEFENSES IN DIVORCE, 
ANNULMENT, AND SEPARATE 
MAINTENANCE 


BY WARREN W. KRIEBEL, JR. * 


GROUNDS FOR DIVORCE 


Historical Background 


IN ENGLAND during the sixteenth and seventeenth centuries, neither the 
common law nor chancery courts would entertain suits for absolute divorce. 
Only Parliament had the power to grant such divorce. 

In the early history of the United States, the various legislatures 
granted a limited number of divorces. The courts then felt that they had no 
jurisdiction to entertain such suits as there was no common law background 
for them. The cumbersome and expensive procedure for the procurement of 
divorce restricted this relief to a small segment of society until jurisdiction 
was given to the courts. 

To remedy the obvious defects in the inequitable procedures of legisla- 
tive divorce, the various states gradually amended their constitutions to 
prohibit legislative divorce and to give the courts the power to grant this 
relief. Thereafter the states enacted statutory grounds for divorce and 
granted power to the courts to hear divorce proceedings. 

As the result of its historical background, divorce is a creature of 
statute, and the courts in exercising divorce jurisdiction are wholly de- 
pendent upon the statutes in force. 


Statutory Grounds for Divorce In IIlinots 


The nine grounds for divorce in Illinois will be considered according 
to their order in the statute.* 

Natural Impotency. Natural impotency as a ground for divorce must, 
as indicated by the wording of the statute, have existed at the time of the 
marriage and must continue.? Natural impotency means the parties can 


*WARREN W. KRIEBEL, JR. A.B. 1927, LL.B. 1929, University of 
Illinois; member of the firm of Kriebel and Hubbard, Chicago, IIlinoits. 


1ILL. REV. STAT., c. 40, § 1 (1947). 

* Kinkaid v. Kinkaid, 256 Ill. 548, 100 N. E. 217 (1912) (‘‘must be incurable’). 
But see Griffeth v. Griffeth, 162 Ill. 368, 44 N. E. 820 (1896) (Acts of husband pre- 
vented cure). 
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neither copulate nor procreate,® but sterility in itself is not a ground for 
divorce.* 

Self-abuse, through long and continued indulgence, which deprives the 
husband of the ability or desire to refrain therefrom, has been considered 
natural impotency.® It would appear that the Court enlarged the meaning 
of the word “‘natural’’ in ‘‘natural impotency”’ in the described situation be- 
cause of reluctance to force a wife to remain with her husband under the 
particular circumstances. 

No Illinois cases were found on the old canonical law presumption 
known as ‘‘Triennial Cohabitation,’’ which presumed impotency if there 
were no sexual relations between the spouses over a period of three years of 
cohabitation. The presumption might not have any force in any event be- 
cause of the liberalization of the rules of evidence concerning testimony of 
interested witnesses. 

Where Either the Husband or the Wife Had A Spouse Living At the 
Time of Such Marriage. The marriage of a man and woman, where one has 
a husband or wife of a prior marriage living and undivorced, is void and not 
merely voidable.? However, a complaint stating that the plaintiff is in- 
formed that at the time of her marriage to the defendant, the defendant had 
a wife living and undivorced has been held insufficient.® 

Where bigamy is alleged as a ground for divorce, it will, of course, be 
necessary for the plaintiff to prove a prior valid marriage of the defendant in 
effect at the time of the subsequent marriage. The courts, in deciding cases 
upon this ground, have often considered conflicting ‘‘presumptions”’ of in- 
nocence, the continuance of life, the validity of a marriage, and the contin- 
uance of a condition once shown to exist. The result is more correctly 
stated, however, by the rule that the burden of proof in such cases is upon 
the plaintiff to show the existence of a prior valid undissolved marriage of 
the defendant at the time of the marriage of the plaintiff and defendant.® 


* Griffeth v. Griffeth, supra note 2. 

“Jorden v. Jorden, 93 Ill. App. 633 (2d Dist. 1900) (Wife who had ovaries 
removed was held not impotent) . 

5 Griffeth v. Griffeth, 162 Ill. 368, 44 N. E. 820 (1896) (Origin of impotence 
unimportant). See also Hebert v. Hebert, 118 Ill. App. 448 (2d Dist. 1905), which was 
decided upon conflicting testimony, where the wife was granted a divorce from a husband 
who had two children by a previous marriage. 

° 2 BISHOP, MARRIAGE, DIVORCE AND SEPARATION §§ 1289-1298 (1891). 

™ Gordon v. Gordon, 141 Ill. 160, 30 N. E. 446 (1892) (Parties believed a divorce 
had been granted to the wife) ; Cartwright v. McGown, 121 Ill. 388, 395, 12 N. E. 737, 
738 (1887) (‘‘being a nullity, no decree is necessary to avoid the same’’); Jardine v. 
Jardine, 291 Ill. App. 152, 9 N. E.2d 645 (1st Dist. 1937). 

® Golstein v. Golstein, 328 Ill. App. 335, 66 N. E.2d 106 (1st Dist. 1946). 

® Johnson v. Johnson, 114 Ill. 611, 3 N. E. 232 (1885); Donahue v. Donahue, 
17 Ill. App. 578 (2d Dist. 1885); Harris v. Harris, 8 Ill. App. 57 (2d Dist. 1880), 
discussing the presumption of death upon seven years’ absence and the ‘‘presumptions’’ of 
continuance of life, validity of the marriage, and innocence of cohabitation, but also 
stating (p. 62): ““The burden of proof . . . was upon the appellee to show by a pre- 
ponderance of the evidence that Lowry [the first husband] was alive at the time of the 
second marriage . iS 
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Where Either of the Parties Commits Adultery. Divorces are fre- 
quently sought on other grounds where the actual cause of marital difficulties 
is adultery. In some cases the reason is difficulty of proof, and in many, a 
desire to avoid producing the evidence in court when other grounds can be 
used. 

The direct fact of adultery can seldom be proved. The parties usually 
use every effort to conceal the act, and frequently both the accused person 
and those with whom he or she is accused of committing adultery will deny 
it. When facts and circumstances introduced in evidence fairly and reason- 
ably lead to the conclusion that adultery has been committed, the court will 
be justified in finding the charge sustained.’® But it has been stated fre- 
quently that ‘“‘where a divorce is sought from a wife for adultery the proof 
to warrant a decree must clearly convince the mind affirmatively that actual 
adultery was committed, as nothing short of the carnal act can lay the 
foundation for such divorce.”’ 

Regardless of some apparently contrary statements, the correct rule 
appears to be that “‘It is sufficient here, as in other civil causes, if the allega- 
tions of the bill are sustained by a preponderance of the evidence.”’ ” 

Where Either Spouse Has Wilfully Absented Himself or Herself With- 
out Any Reasonable Cause for the Space of One Year. Usually the spouse 
who absents himself and causes the cohabitation to end commits the deser- 
tion. To constitute desertion, the living separate and apart must be against 
the will of the deserted spouse,'* or possibly it would be more accurate to 
say, the deserted spouse cannot have agreed to or acquiesced in the separa- 
tion.’> The desertion must be wilful and without probable cause.’® 


1 Marcy v. Marcy, 400 Ill. 152, 79 N. E.2d 207 (1948), where the wife associated 
with men whom she met in taverns, once accompanied a man to a lonely spot, was found 
kissing a farm hand, and was seen by her husband naked in a bathroom, with the door 
open, talking to a roomer in the next room, who had his door open; Cooke v. Cooke, 
152 Ill. 286, 38 N. E. 1027 (1894) (Husband shown to have spent night in a house of 
assignation) ; Bast v. Bast, 82 Ill. 584 (1876); Daily v. Daily, 64 Ill. 329 (1872). 

4 Hoef v. Hoef, 323 Ill. 170, 153 N. E. 658 (1926), where the plaintiff’s testi- 
mony that his wife was in a room with another man in their house for two or three 
minutes a few times; that he found letters to her proposing illicit meetings; that she was 
found sitting on another man’s lap, was held insufficient. See also dissenting opinion, 
Marcy v. Marcy, supra note 10, at 160, 79 N. E.2d at 211; Blake v. Blake, 70 Ill. 618 
(1873). 

4 Stiles v. Stiles, 167 Ill. 576, 47 N. E. 867 (1897), in which the Court granted 
a decree to the husband where intimate letters to other men were produced and where it 
was shown that she went out with other men and made two trips with her alleged para- 
mour; Hughes v. Hughes, 133 Ill. App. 654, 657 (1st Dist. 1907) (‘‘a court will not 
presume that a man who visits a house of ill fame did so for the purpose of engaging in 
religious devotions. . . .”’). 

#8 Elzas v. Elzas, 171 Ill. 632, 49 N. E. 717 (1898). 

4 T arimore v. Larimore, 299 Ill. App. 547, 20 N. E.2d 902 (4th Dist. 1939). 

% Maxwell v. Maxwell, 333 Ill. App. 625, 629, 78 N. E. 2d 140, 143 (2d Dist. 
1948) (‘Where the parties live separate and apart by mutual consent it does not consti- 
tute desertion on the part of either . . ; 

46 Insoda v. Insoda, 400 Ill. 596, 81 N. E.2d 473 (1948) (Wife left husband and 
sold his bed). 


” 
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Continued payment of support does not cancel the effect of a wilful 
desertion.’ The essence of the offense is the wilful refusal to cohabit in the 
sense of maintaining the same house or residence. But the refusal to have 
sexual relations with the innocent spouse while occupying the same residence 
is not wilful desertion.** 

A reasonable cause which justifies a husband or wife in leaving the 
other must be such as would support a claim of constructive desertion, en- 
titling the person guilty of abandoning the other to a divorce.*® 

The guilty spouse has the power to stop the running of the statutory 
period of desertion by an offer of reconciliation made in good faith.”° If the 
offer of reconciliation is refused by the deserted spouse within the year, she 
cannot then maintain the cause of action on that ground since the desertion 
is terminated by the refusal to reconcile. In addition, the position of the 
parties becomes reversed, and the refusing spouse becomes the deserting 
spouse as of the time of the refusal. The offer to return to be effective must 
be proved to have been made in good faith,” and where the offer to resume 
marital relations is made only on the witness stand during the trial of the 
divorce action, it is insufficient.”* 

The Illinois courts still recognize the duty of the wife in the ordinary 
situation to follow the husband to a new domicile." Of course, the husband 
will not be allowed to make unreasonable demands; he cannot expect a wife 
to follow him out of the territorial limits of the United States, leaving her 
children behind. If he expects the wife to follow, it is his duty to provide 
reasonable maintenance and comfort.”® 

Desertion by the husband is shown where by his refusal to supply the 
necessaries of life, he forces his wife into the street.2* But where the wife 
has indicated that she will not live with her husband, the law does not re- 
quire that he perform the useless act of finding a home for her.?’ 

The appellate court in a recent decision ** made it clear that wilful de- 


7 See note 13 supra. 

* Fritz v. Fritz, 138 Ill. 436, 28 N. E. 1058 (1891). 

Swan v. Swan, 331 Ill. App. 295, 73 N. E.2d 153 (4th Dist. 1947) (Con- 
tinuous nagging and quarrelling insufficient) ; Godfrey v. Godfrey, 284 Ill. App. 297, 1 
N. E.2d 777 (4th Dist. 1936) (One act of physical cruelty together with continued 
criticism insufficient) ; Holmstedt v. Holmstedt, 383 Ill. 290, 49 N. E.2d 25 (1943). 

® Hoffman v. Hoffman, 316 Ill. 204, 147 N. E. 110 (1925). 

= Thompson v. Thompson, 294 Ill. App. 613, 13 N. E.2d 1006 (1st Dist. 
1938); Garvy v. Garvy, 282 Ill. App. 485 (1st Dist. 1935). 

* Van Dolman v. Van Dolman, 378 Ill. 98, 37 N. E.2d 850 (1941). 

Levy v. Levy, 388 Ill. 179, 57 N. E.2d 366 (1944). 

* Kennedy v. Kennedy, 87 Ill. 250 (1877); Babbitt v. Babbitt, 69 Ill. 277 
(1873). 

* Hutchinson v. Hutchinson, 333 Ill. App. 156, 76 N. E.2d 804 (1st Dist. 1948). 

*Tewison v. Lewison, 296 Ill. App. 640, 16 N. E.2d 199 (1st Dist. 1938); 
Curlett v. Curlett, 106 Ill. App. 81 (1st Dist. 1903). 

* Bateman v. Bateman, 337 Ill. App. 7, 85 N. E.2d 196 (4th Dist. 1949). 

* Lindeman v. Lindeman, 337 Ill. App. 261, 263, 85 N. E.2d 847, 848 (lst Dist. 
1949). 
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sertion means living in separate homes; that ‘‘notwithstanding defendant's 
orders that plaintiff leave the premises, the plaintiff did not absent himself 
from defendant and thereby commence the constructive desertion by de- 
fendant resulting from her orders that plaintiff leave her.”’ 

In computing the year required by the statute, time is reckoned from 
the actual separation to the date of filing the complaint if it is an original 
action. The courts have taken a technical viewpoint regarding the compu- 
tation of time. If desertion is alleged in a counterclaim, in either an original 
divorce or separate maintenance proceeding, and if the original complaint 
was filed in good faith, the desertion time does not run to the time of filing 
the counterclaim but stops at the time of filing the original suit. The courts 
apparently take the view that filing the counterclaim is dependent on filing 
the original complaint, and, therefore, the time should relate back to the 
original filing.2® In a more recent case,*° it was held that ‘“Where an action 
for divorce or separate maintenance is brought in good faith the time con- 
sumed in litigation cannot be considered in calculating the statutory period 
of desertion and is appropriately deemed ‘time out’.”’ 

The mere institution of a suit for separate maintenance does not estab- 
lish desertion, and the time consumed in defending such an action in good 
faith cannot enter into the computation of time if desertion is later set up 
in a proceeding as a ground for divorce.*t However, when the decree in a 
separate maintenance suit is entered, the party at fault is determined, and 
absence, if wilfully continued thereafter, may be a sufficient ground for di- 
vorce based on desertion.*? 

Where a suit for separate maintenance is filed and thereafter the com- 
plaint is amended to pray for divorce on the ground of desertion, the time 
from filing the original complaint until the date of filing the amendment or 
amended complaint does not constitute part of the period of desertion.** 

Where Either Spouse Has Been Guilty of Habitual Drunkenness for a 
Space of Two Years. The pivotal point in determining whether a charge of 
habitual drunkenness should be sustained is whether the drunkenness has 
reached the stage where the guilty spouse is unable to reasonably carry on 
his marital duties because of the influence of intoxicants. Inability to per- 
form duties of employment or to hold a position is not of itself determina- 


*® Holmstedt v. Holmstedt, 383 Ill. 290, 49 N. E.2d 25 (1943). 

” Hopkins v. Hopkins, 399 Ill. 160, 165, 77 N. E.2d 43, 45 (1948). 

* Floberg v. Floberg, 358 Ill. 626, 193 N. E. 456 (1934). 

= Van Dolman v. Van Dolman, 378 Ili. 98, 37 N. E.2d 850 (1941); Johnson v. 
Johnson, 125 Ill. 510, 16 N. E. 891 (1888). That the entry of the decree for separate 
maintenance is not conclusive in a subsequent suit for divorce filed by the innocent party, 
see Hoffman v. Hoffman, 330 Ill. 413, 422, 161 N. E. 723, 727 (1928): ‘The adjudi- 
cations in the separate maintenance cases were not res judicata in the divorce case upon the 
question whether or not the defendant willfully deserted and absented herself from com- 
plainant....” 

* Plunkett v. Plunkett, 304 Ill. App. 594, 26 N. E.2d 748 (1st Dist. 1940). 
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tive of the charge of habitual drunkenness. Recently a divorce was granted 
on the grounds of habitual drunkenness even though there was no proof 
that the husband was unfit as an employee of the United States Post Office.** 

Nor is it necessary that the defendant be continuously drunk for two 
successive years,*® but what must be shown is an irresistible habit of getting 
drunk; a fixed habit of drinking to excess, such frequent indulgence to an 
excess as to show a formed habit, and inability to control the appetite.** 

The appellate court in one case *’ held that being drunk at least 
once a week was enough to satisfy the statute. The defendant in that case 
drank every day but, according to the allegations, became drunk only once 
a week. The court went on to say that a habitual drunkard is one who has 
by frequent indulgence lost power of will to control his appetite. The rea- 
son, the court stated, that the law makes habitual drunkenness a ground for 
divorce is not only because it disqualifies the spouse from attending to busi- 
ness but in part, if not mainly, because it renders the addicted person unfit 
for the duties of the marital relationship and disqualifies him from prop- 
erly rearing and caring for children born of the marriage. 

Where the defendant for part of the two-year period was confined in 
an institution and was there deprived of intoxicants, the Court held ‘‘in- 
toxication without intermission is not necessary to habitual drunkenness, 
and the evidence is conclusive that the defendant’s habit of intoxication was 
never reformed.” ** In a somewhat similar case,®® the defendant, after one 
year and ten months of habitual drunkenness, suffered a paralytic stroke and 
was taken to various hospitals where he was unable to get intoxicants. After 
his removal from the hospital, the plaintiff could not determine his where- 
abouts. The court held that it was a reasonable inference that the intoxi- 
cation continued. 

The statute specifically states the cause, habitual drunkenness, and the 
courts have not seen fit to enlarge the natural meaning of the words to in- 
clude the effect, similar to drunkenness, caused by narcotics. In considering 
a case where the defending spouse was a morphine addict, the court said: 
“proof of the immoderate and habitual use of morphine, was not sufficient 
to sustain the charge of habitual drunkenness... .’’ *° 

Where Either Party Has Attempted the Life of the Other by Poison or 
Other Means Showing Malice. There seem to be no cases in Illinois in which 


* Kelleher v. Kelleher, 331 Ill. App. 617, 73 N. E.2d 458 (1st Dist. 1947). 

® Vesolowski v. Vesolowski, 403 Ill. 284, 287, 85 N. E.2d 695, 697 (1949) 
(‘Evidence of intoxication without intermission is not necessary to prove habitual 
drunkenness.’’). 

* Blunk v. Blunk, 327 Ill. App. 666, 64 N. E.2d 787 (4th Dist. 1946). 

* Ash v. Ash, 327 Ill. App. 656, 64 N. E.2d 741 (4th Dist. 1946). 

* Dorian v. Dorian, 298 Ill. 24, 28, 131 N. E. 129, 131 (1921). 

* Grikietis v. Grikietis, 319 Ill. App. 216, 48 N. E.2d 775 (1st Dist. 1943). 
“ Youngs v. Youngs, 33 Ill. App. 223, 224 (1st Dist. 1889). 
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~ a divorce was granted upon this ground. The gravity of the offense, the 


difficulty of proof, and the existence of the usually easier ground of extreme 
and repeated cruelty are undoubtedly the reasons for the scarcity of cases. In 
one case the husband filed a counterclaim on this ground.*t The evidence 
showed that the wife had struck the husband over the head with a baseball 
bat. The court held there was not a sufficient showing of malice and that 
the case did not, therefore, fall within the cause as set out in the statute. 
Such complaints have been filed under a similar statute in Iowa.*? 

Where Either Party Has Been Guilty of Extreme and Repeated 
Cruelty. The usual expressions of the courts in describing this ground are 
“physical acts of violence,’’ ‘‘endangering life or limb,’’ “‘such acts as to 
raise reasonable apprehension of bodily harm,” ‘‘show a state of personal 
danger,”’ and “incompatibility with a married state.”’ ** 

So-called mental cruelty is not a recognized ground for divorce in IIli- 
nois. The ground of extreme and repeated cruelty has consistently been held 
to include only physical cruelty, and one act of cruelty is not enough; ** the 
courts have, by construction, interpreted repeated cruelty to mean at least 
two acts of physical violence.*® Therefore, bad temper, rude language, want 
of civil attention, or angry or abusive words are not considered grounds for 
divorce, although the courts will consider such conduct in conjunction with 
physical acts of cruelty.*® 

In proving cruelty as a ground for divorce, the plaintiff must allege 
and show that the cruelty was unprovoked.*? 

Excessive demands for sexual intercourse by either party will not be 
considered cruelty.*® In one case it was stated, however, that it would be 
grounds if the husband knew it would be injurious to the wife’s health.*® 

The cases universally hold uncorroborated evidence of cruelty without 
any physical evidence of bruises or other injuries inflicted in the alleged at- 
tacks will not sustain a complaint on this ground.®° Formerly in determin- 


“ Reed v. Reed, 332 Ill. App. 282, 74 N. E.2d 730 (2d Dist. 1947); also see 
Grady v. Grady, 266 Ill. App. 277 (1st Dist. 1931) (The attempt was urged in defense 
of a suit for divorce); Angelo v. Angelo, 81 Ill. 251 (1876) (decided upon other 
grounds). 

“ Beebe v. Beebe, 10 Iowa 133 (1859) (decree granted) ; Weatherill v. Weatherill, 
238 Iowa 169, 25 N. W.2d 336 (1947) (complaint dismissed) . 

* Trenchard v. Trenchard, 245 Ill. 313, 92 N. E. 243 (1910). But see Berlin- 
gieri v. Berlingieri, 372 Ill. 60, 63, 22 N. E.2d 675, 677 (1939) (‘‘In the instances 
described, she was subjected to physical abuse, and that is all that the statute requires’) . 

“ Mikkelsen v. Mikkelsen, 239 Ill. App. 366 (1st Dist. 1926); Kline v. Kline, 
104 Ill. App. 274 (1st Dist. 1902). 

“Embree v. Embree, 53 Ill. 394 (1870); Vignos v. Vignos, 15 Ill. 186 (1853). 

“Lipe v. Lipe, 327 Ill. 39, 158 N. E. 411 (1927). 

“ Trenchard v. Trenchard, 245 Ill. 313, 92 N. E. 243 (1910). 

“Youngs v. Youngs, 33 Ill. App. 223 (1st Dist. 1889), af’d, 130 Ill. 230, 22 
N. E. 806 (1889). 
® Ibid. 
® Jackson v. Jackson, 294 Ill. App. 552, 14 N. E.2d 271 (2d Dist. 1938). 
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ing whether cruelty had occurred, physical disparity in size of the spouses 
was strongly considered. The earlier cases almost reached the point of set- 
ting two different tests or standards for cruelty, depending on whether 
the husband or the wife was the guilty party.*? In a later decision the Court 
attempted to align all the cases, specifically stating there is only one ground 
of cruelty and only one test, and the fact that the husband might be able to 
defend himself will not prevent an attack by a wife from being considered 
cruelty. The husband should not be required to be constantly on the alert 
and ready to dodge or defend against possible attacks." 


While insanity is not a ground for divorce in Illinois, the insanity of 
the defendant is not a defense unless the statutory ground relied upon is 
shown to have occurred during a period of mental incapacity; if cruelty is 
alleged as a ground for divorce, the acts must be shown to have occurred dur- 
ing lucid periods.®* 

Where Either Party Has Been Convicted of a Felony or Other In- 
famous Crime. A felony in IIlinois is an offense punishable by death or con- 
finement in the penitentiary, as distinguished from a misdemeanor where 
the punishment is merely a fine or confinement up to and including one year 
in a county jail.5* Infamous crimes are specified in the statutes.™ 


To obtain a divorce on this ground, it is necessary to set out and prove 
the defendant’s conviction of a felony or other infamous crime, and the 
statute will be strictly construed. If it is shown that the defendant has been 
convicted of an offense which is not within the technical definition of a fel- 
ony or another infamous crime, the proof will be insufficient. It has been 
held that the proof of defendant’s conviction by a court martial of desertion 
from the United States Army and his sentence to twenty-five years impris- 
onment will not entitle the plaintiff to a divorce, as the punishment for such 
offense could be death “‘or such other punishment as the court martial may 
direct,’ not necessarily imprisonment in the penitentiary.°* Moreover, a 
conviction for committing a felony must be shown; proof of commission 
of such an offense is not enough.*” 


= Teal v. Teal, 324 Ill. 207, 155 N. E. 28 (1927). 

= Levy v. Levy, 388 Ill. 179, 184, 57 N. E.2d 366, 369 (1944), where the Court 
referred to the opinion in the early case of De La Hay v. De La Hay, 21 Ill. 252 (1859), 
and said: ‘‘However, it should by no means be construed as subjecting a husband to one 
degree of cruelty or mistreatment and a wife to quite another.” 

Lloyd v. Lloyd, 66 Ill. 87 (1872); Durham v. Coon, 338 Ill. App. 204, 86 
N. E.2d 852 (1st Dist. 1949); Carlson v. Carlson, 308 Ill. App. 675, 35 N. E.2d 365 
(1st Dist. 1941). 

“ILL. REV. STAT., c. 38, § 585 (1947). 

"1d. $ 587. 

Getz v. Getz, 332 Ill. App. 364, 75 N. E.2d 530 (3d Dist. 1947) ; Comment, 
36 ILL. B. J. 423 (1948). 
* Thomas v. Thomas, 51 Ill. 162 (1869). 
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Where Either Party Has Infected the Other With a Communicable 
Venereal Disease. No cases were found in which this ground was used as a 
basis for divorce. In Angelo v. Angelo,®* proof of infection was introduced 
where the charge was adultery. 


GROUNDS FOR SEPARATE MAINTENANCE 


Historical Background 


Separate maintenance is sometimes said to be an outgrowth of what is 
historically known as divorce from bed and board, or divorce a mensa et 
thoro. Although there are certain similarities, the old divorce from bed and 
board and separate maintenance are substantially different. 

In a separate maintenance action, the court has no jurisdiction to effect 
a property settlement since divorce and separate maintenance are statutory 
grants of jurisdiction; there are decisions holding that there has been no 
such grant of power to courts deciding separate maintenance suits. The de- 
cisions on this point are in conflict, and those supporting the statement could 
have been decided on other grounds.*® 

When the legislature first enacted the separate maintenance statute, 
only the wife was given the power to maintain the action. Gradually the 
states, including Illinois, amended their statutes to conform with the trend 
of placing husband and wife on an equal footing in matters of domestic re- 
lations. One of the provisions of the 1935 separate maintenance act allowed 
only two-years support. This particular provision was held unconstitu- 
tional.*° In 1947 the act was amended to eliminate the time limit for which 
support might be allowed. At the same time the provision of the 1935 act 
allowing divorce to the party at fault after two-years separation under a 
separate maintenance decree, which had also been held unconstitutional, was 
eliminated.” 


Distinction Between Separate Maintenance and Divorce 


In divorce the bonds between husband and wife are completely severed, 
whereas in separate maintenance only a right to support while living sep- 
arate and apart is given and the marriage relationship continues. The parties 


81 Ill. 251, 254 (1876). See Williams v. Williams, 77 Ill. App. 229 (1st 
Dist. 1897) (granting divorce to wife on grounds of desertion [constructive] where she 
left husband to avoid being infected with syphilis) ; Holmes v. Holmes, 186 Iowa 337, 
170 N. W. 793 (1919); Holthoefer v. Holthoefer, 47 Mich. 260, 11 N. W. 150 
(1882). 

® Olmsted v. Olmsted, 332 Ill. App. 454, 75 N. E.2d 774 (lst Dist. 1947); 
Petta v. Petta, 321 Ill. App. 512, 53 N. E.2d 324 (1st Dist. 1944). Contra Grossman 
v. Grossman, 304 Ill. App. 507, 26 N. E.2d 678 (1st Dist. 1940) ; Glennon v. Glennon, 
299 Ill. App. 13, 19 N. E.2d 412 (1st Dist. 1939) ; 36 ILL. B. J. 414 (1948). 
© DeMotte v. DeMotte, 364 Ill. 421, 4 N. E.2d 960 (1936). 
“ ILL. REV. STAT., c. 68, § 22 (1947). 
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to a decree of separate maintenance can abrogate the decree and the order for 
support entered therein merely by resuming cohabitation in good faith.* 


Grounds for Separate Maintenance 


In order to prevail in an action for separate maintenance, the plaintiff 
must show good cause for living separate and apart from the defendant ® and 
that the separation is without the fault of the plaintiff.°* Statutory grounds 
for divorce need not be proved.** The measure of proof and grounds for re- 
lief are not the same in separate maintenance actions as in divorce suits.®° 

Cruelty of a lesser degree than required as a ground for divorce, ha- 
bitual drunkenness,* adultery,” falsely accusing a wife of immorality,” 
desertion without regard to the one-year period of the divorce act,” and 
actions making the living conditions of the wife with the husband unbear- 
able ** have been held sufficient grounds for separate maintenance actions. 

But incompatability of temperament,”*® slight moral obliquities, oc- 
casional outbursts of passion, or trivial difficulties will not justify a separa- 
tion,’* nor will the fact that the husband and wife live near the husband’s 
parents who seek to control their household.”® 

The basic principles of law regarding desertion and cruelty in divorce 
actions apply equally in separate maintenance suits in determining the guilty 
party. But where the plaintiff leaves the defendant, it is unnecessary for the 
plaintiff, to sustain a suit for separate maintenance, to show that the cause of 
separation would have been grounds for divorce. In such case the plaintiff 
must show that the conduct of the defendant was such as would directly 
endanger his or her life, person, or health, or that the conduct of the de- 
fendant would necessarily and inevitably render the life of the plaintiff 
miserable and make living with the defendant unendurable.”® 

If the wife commits the original desertion but in good faith offers to 


® Van Dolman v. Van Dolman, 378 Ill. 98, 37 N. E.2d 850 (1941); Newman v. 
Newman, 240 Ill. App. 193 (1st Dist. 1926). 

® Johnson v. Johnson, 125 Ill. 510, 16 N. E. 891 (1888); Jackman v. Jack- 
man, 213 Ill. App. 329 (1st Dist. 1919). 

“Levy v. Levy, 388 Ill. 179, 57 N. E.2d 366 (1944). 

® Mellanson v. Mellanson, 113 Ill. App. 81 (2d Dist. 1903). 

® Abraham v. Abraham, 403 Ill. 312, 86 N. E.2d 224 (1949). 

* Miller v. Miller, 333 Ill. App. 642, 78 N. E.2d 131 (1st Dist. 1948). 

* Holmstedt v. Holmstedt, 383 Ill. 290, 49 N. E.2d 25 (1943). 

® Hill v. Hill, 238 Ill. App. 189 (4th Dist. 1925). 

Farnham v. Farnham, 73 Ill. 497 (1874); Schriner v. Schriner, 155 Ill. App. 
191 (3d Dist. 1910). 

™ Johnson v. Johnson, 125 Ill. 510, 16 N. E. 891 (1888). 

™ Kuehn v. Kuehn, 331 Ill. App. 412, 73 N. E.2d 444 (1st Dist. 1947). 

 Garvy v. Garvy, 282 Ill. App. 485 (1st Dist. 1935). 

™ French v. French, 302 Ill. 152, 134 N. E. 33 (1922). 

* Hellrung v. Hellrung, 321 Ill. App. 333, 53 N. E.2d 10 (4th Dist. 1943). 
Compare Kuehn v. Kuehn, 331 Ill. App. 412, 73 N. E.2d 444 (1st Dist. 1947). 

Abraham v. Abraham, 403 Ill. 312, 86 N. E.2d 224 (1949); French v. French, 
302 Ill. 152, 134 N. E. 33 (1922); Short v. Short, 265 Ill. App. 133 (3d Dist. 1932). 
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return and the husband refuses to accept her, she can maintain an action for 
separate maintenance.”” 

The plaintiff must show that he or she lives separate and apart from 
the defendant; if they live in the same house and eat at the same table while 
occupying different rooms, the complaint will be dismissed."* 

When the husband and wife separate by agreement, separate mainte- 
nance cannot be obtained by either, as the plaintiff is not without fault 
within the meaning of the statute.” 

The fact that the wife has property of her own will not prevent her 
from obtaining separate maintenance. She does not have to exhaust her own 
resources first.*° 


GROUNDS FOR ANNULMENT 


The basis for annulment is that the marriage is either void or voidable 
because of violation of a statute, incapacity, or fraudulent representation. 
On a purely legalistic basis, it would not seem necessary to institute an ac- 
tion for annulment where the original marriage was void. The safest course 
undoubtedly is to bring annulment proceedings and in that manner avoid 
any possibility of estoppel or difficulty of proof in later proceedings, or in 
actions where heirs are seeking their shares of an estate.** 

Where the remarriage or marriage is declared void by statute, an an- 
nulment will be granted,** and under the former Illinois law which made 
remarriage of a divorced party within one year from the date of the divorce 
decree void, any such remarriage could be annulled at any time.** 

Another basis for annulment is fraudulent misrepresentation. The 
Illinois courts have been insistent on the requirement that the fraudulent 
misrepresentation be something which goes to the essence of the marriage 
relationship, that is, something making impossible the performance of duties 
and obligations of the marriage relationship, or rendering its assumption 
dangerous to health or life.* 


™ Barnes v. Barnes, 333 Ill. App. 644, 76 N. E. 2d 64 (lst Dist. 1948). 

™ Smith v. Smith, 156 Ill. App. 176 (3d Dist. 1910). 

™ Vock v. Vock, 365 Ill. 432, 6 N. E.2d 843 (1937) (holding also that the fact 
that the parties separate under an agreement for support of the wife, which agreement is 
void as contrary to public policy, is no basis for granting separate maintenance to the 
wife) ; Barton v. Barton, 318 Ill. App. 68, 47 N. E.2d 496 (4th Dist. 1943). 

® T yons v. Schanbacher, 316 Ill. 569, 147 N. E. 440 (1925). 

© Williams v. McKeene, 193 Ill. App. 615 (3d Dist. 1915) (Such marriages void, 
not voidable) . 

@ ILL. REV. STAT., c. 89, § 1 (1947) (prohibiting marriages between cousins of 
the first degree and all closer relatives) . 

Snell v. Snell, 191 Ill. App. 239 (ist Dist. 1915), where the wife, married six 
years, obtained a divorce. She then sued the husband, who had remarried within one year of 
the date of a prior divorce decree, and obtained an annulment decree. The court held that 
the second marriage and the divorce were void. 

* Bielby v. Bielby, 333 Ill. 478, 484, 165 N. E. 231, 233 (1929); Lyon v. Lyon, 
230 Ill. 366, 82 N. E. 850 (1907). 
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The statutes as to issuance of licenses to marry, examinations for 
venereal disease, and marriage without a license or without a valid license 
have generally been held to be directory only, and marriages performed in 
violation of such statutes have been upheld. The language of the cases, how- 
ever, is mostly dicta, and there is a possibility that the question might be re- 
examined if the validity of a marriage were directly in issue and if the 
ceremony was performed without a license or under a void license.** 

Other states have denied annulment for fraudulent representations con- 
cerning kleptomania, prior insanity, prior illegitimate children, or prior 
unchastity, since these matters do not go to the essentials of the marriage 
contract.* 

Fraudulent representations as to fortune, character, chastity, social 
standing, and personal qualities are not enough for annulment.*” 

Where the husband alleged that his wife fraudulently represented her- 
self as a church worker, when in fact she was a prostitute (the husband had 
sent for fifty names from a marriage agency before choosing his wife), the 
court held “he got possession of the same flesh and bones he bargained 
oa," * 


Nonage As A Ground for Annulment 


The age of legal consent in Illinois has been raised from the common 
law age of fourteen for the male and twelve for the female to eighteen for 
the male and sixteen for the female. The statute requires the consent of par- 
ents or guardians of a female between sixteen and eighteen and a male be- 
tween eighteen and twenty-one but is merely directory and has no effect on 
a marriage entered into by persons between those ages.*® 

If, however, the husband marries under the age of eighteen or the wife 
under the age of sixteen, annulment will lie in favor of the one who has 


8 Heymann v. Heymann, 218 Ill. 636, 75 N. E. 1079 (1905) (no license, com- 
mon law marriage valid) ; Boysen v. Boysen, 301 Ill. App. 573, 23 N. E.2d 231 (lst 
Dist. 1939) (marriage valid although performed in Indiana to evade examination for 
venereal disease) ; People v. Reynolds, 217 Ill. App. 577, 579 (3d Dist. 1920): ‘‘the 
general rule is that unless the statute expressly declares a marriage contracted without the 
necessary consent of the parents, or other requirements of the statute, to be a nullity, such 
statutes will be construed to be directory, only, in this respect, so that the marriage will 
be held valid, although disobedience of the statute may entail penalties. . . . ’’ See Note, 
32 ILL. L. REV. 327, 33:1 (9937). 

® Cummington v. Belcherton, 149 Mass. 223, 21 N. E. 435 (1889); Lewis v. 
Lewis, 44 Minn. 124, 46 N. W. 323 (1890); Smith v. Smith, 8 Ore. 100 (1879); 
Varney v. Varney, 52 Wis. 120, 8 N. W. 739 (1881). But as to insanity, see ILL. 
REV. STAT., c. 89, § 2 (1947). 

* Lyon v. Lyon, 230 Ill. 366, 371, 82 N. E. 850, 852 (1907): “The fraudulent 
representations for which a marriage may be annulled must be of something essential to the 
marriage relations,—of something making impossible the performance of the duties and 
obligations of that relation or rendering its assumption and continuance dangerous to 
health or life.” 

® Beckley v. Beckley, 115 Ill. App. 27, 30 (3d Dist. 1904). 
® Buszin v. McKibbin, 254 Ill. App. 519 (1st Dist. 1929). 
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not reached the age of legal consent, unless the marriage is ratified by co- 
habitation after the party under age reaches the age of consent.®° 


Fraudulent Misrepresentation 


Fraudulent misrepresentation as to whether epilepsy has been cured is 
not grounds for annulment.*? The appellate court, in dicta, has said ** that 
the reason a man can get an annulment for a fraudulent representation that 
the child a woman bears is his, is that it would force a man to live with a 
child not his own, whereas the converse would not be true; fraudulent rep- 
resentations by a husband that he has not fostered other children is not 
grounds for annulment, since no spurious child would be brought into the 
family relationship. 

The only case in which the Illinois Supreme Court discussed fraudu- 
lent misrepresentations of the wife as to the paternity of the child was 
Lyon v. Lyon.** The Court there said in obiter dictum that such was not 
grounds for annulment. In the recent case of Arndt v. Arndt,®* the appel- 
late court’s decision was directly contrary to the dictum in the Lyon case. 
The appellate court in the Arndt case also considered two prior appellate 
cases, Short v. Short ** and Helfrick v. Helfrick.** In the Helfrick case, the 
court squarely held such misrepresentation was not grounds for annulment; 
then five years later, the same court in the Short case ignored its former 
opinion and held that a cross bill for divorce filed in a separate maintenance 
action should have been sustained as to the allegations of duress and coer- 
cion, as well as to the allegation of fraudulent representation that the child 
was the child of the plaintiff husband. The court in the Short case relied 
on a Michigan case,*’ a Maine case,** and on an A.L.R. Note ® in which 
the editors state the tendency in later cases to grant relief in the form of 
annulment. The Arndt case further cites a Wisconsin case ?°° as saying: 

“On the other hand, the concealment by the woman of the pa- 
ternity of her child is a fault so grievous that there is no excuse or 
palliation for it. By the fraud she foists upon her husband a spurious 


offspring which he must acknowledge as his knowing it not to be. He 
must nurture and maintain it and invest it with all the rights of legiti- 


® Matthes v. Matthes, 198 Ill. App. 515 (1st Dist. 1916) (Such marriages not 
void, but voidable at the option of the party under disability and may be ratified if 
cohabitation is continued after he becomes of age). 

* Lyon v. Lyon, 230 Ill. 366, 82 N. E. 850 (1907). 

@ Hull v. Hull, 191 Ill. App. 307 (2d Dist. 1915). 

See note 91 supra. 

* 336 Ill. App. 65, 82 N. E.2d 908 (Ist Dist. 1948), 399 Ill. 490, 78 N. E.2d 
272 (1948). 

265 Ill. App. 133 (3d Dist. 1932). 

* 246 Ill. App. 294 (3d Dist. 1927). 
” Gard v. Gard, 204 Mich. 255, 169 N .W. 908 (1918). 
® Jackson v. Ruby, 120 Me. 391, 115 Atl. 90 (1921). 
11 A.L.R. 931 (1921). 
1© Winner v. Winner, 171 Wis. 413, 417, 418, 177 N. W. 680, 682 (1920). 
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mate children, including that of inheritance. Such a fraud is vital and 
goes to the essentials of the marriage relation ... The marriage con- 
tract implies that the woman is in present condition to bear her hus- 
band children, at least so far as she knows. In such a case as we have 
she knows she cannot till the spurious issue is born. It has been held 
that a spouse infected before marriage with a venereal disease commits 
such a fraud upon the other who is not aware of it as to warrant an 
annulment of the marriage . . . The carrying and concealment of a 
spurious issue must be considered at least an equal fraud.” 


The earlier cases regarding false misrepresentation of paternity made 
much of the duty of the man to make an investigation regarding the truth 
of the alleged paternity. One of the judges in the Arndt case 1 takes a 
more chivalrous attitude and cited a Maine case ' to the effect: 


“Nor can we subscribe to the doctrine that it is ever the duty of a 
man to subject the woman he intends to marry to the unspeakable hu- 
miliation of an inquisition like that prescribed by the court in Foss v. 
Fou.” 


The Arndt case was a two to one decision, with the dissenting judge 
holding strongly in favor of the Lyon case and reviewing the authorities 
taking the opposing position. But an analogy can probably be drawn be- 
tween the development of this point and the evolution of the rules of pre- 
sumption of legitimacy. The older doctrine was that a child born to a mar- 
ried woman was conclusively deemed the child of her husband.’* Later, 
evidence, sufficient beyond a reasonable doubt, of nonaccess during a possible 
period of gestation was admitted to rebut the presumption.’ Today clear 
and conclusive evidence will overcome the presumption.’ 


Coercion 


What constitutes coercion, duress, or force is difficult to determine. 
Many things are considered: age of the parties, mental attitude, physical 
powers, and the amount of force used. 

If while being unlawfully imprisoned a party is forced to do an act 
against his will, it will usually be said to be coercion. On the other hand, 
if a party is lawfully imprisoned, the party alleging the arrest must show 
how the imprisonment is made by constraint to operate upon and influence 
his mind to assent to and do acts contrary to right and justice. 

Illinois requires, in the ordinary case of duress, that there be some 


1 336 Ill. App. 65, 77, 82 N. E.2d 908, 913 (1st Dist. 1948). 

13 See note 98 supra. 

18 94 Mass. 26 (1866). 

1% Alein de Wartone v. Simon, Y. B. 32 & 33 Epw. I 60 (1304) (husband, at sea 
three years, conclusively presumed the father of daughter born to his wife one month before 
his return). 

2% Cross v. Cross, 3 Paige Ch. 139 (N. Y. 1832). 
18 Sugrue v. Crilly, 329 Ill. 458, 160 N. E. 847 (1928). 
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privity or relationship between the party coerced and the party benefiting 
thereby.’ 

If a person is under lawful arrest for seduction or bastardy, and he 
chooses to marry the complaining witness as a means of obtaining his re- 
lease, he cannot allege duress as a ground for annulling the marriage.’ But 
coercion may be established where the marriage takes place because of an un- 
lawful arrest or detention and threats made in connection therewith, or 
where the prosecution was maliciously instituted without probable cause.' 

In the case of O’Brien v. Eustace,” the court thought that where the 
complainant was kidnaped and had his hands bound behind his back by 
two men, aiding his purported spouse, there was a sufficient showing of 
duress and lack of voluntary consent, but held that there was no proof that 
any valid marriage ceremony had occurred. 

Some states will allow annulments for so-called ‘‘kissless’’ marriages. 
The Illinois courts, however, will not consider a bill alleging that the parties 
never have lived together as man and wife and that, in addition thereto, the 
wife never intended to fulfill the marriage obligations. The fraud must be 
as to some existing fact which constitutes a legal or physical impediment to 
the marriage, and not merely promises relating to the future." 


Lack of Capacity 


Any mental defects or aberrations acquired after marriage will not be 
grounds for either annulment or divorce. If, however, at the time of the 
ceremony, one of the parties did not have the capacity to consent, the cir- 
cumstances are altered and annulment will lie. 

In Illinois capacity need only be such as to understand intelligently the 
marriage and the obligations it imposes on the person marrying. Less men- 
tal capacity is required to enable a person to enter a marriage contract than 
is required for the execution of ordinary business transactions.‘ 

In the Hagenson case '* the appellate court cites Schouler on Domestic 
Relations,1** which in effect says that if one of the persons is incapable of 
giving intelligent consent, the marriage is an idle ceremony. 


17 Marston v. Brittenham, 76 Ill. 611 (1875). 

16 Smith v. Saum, 324 Ill. App. 299, 58 N. E.2d 248 (1st Dist. 1944) ; Schwartz 
v. Schwartz, 29 Ill. App. 516 (4th Dist. 1889). 

1 Short v. Short, 265 Ill. App. 133 (3d Dist. 1932). 

109 298 Ill. App. 510, 19 N. E.2d 137 (1st Dist. 1939). See O’Brien v. O’Brien, 
311 Ill. App. 435, 36 N. E.2d 466 (1st Dist. 1941). 

1 Johnson v. Johnson, 257 Ill. App. 587 (1st Dist. 1930). 

12 Flynn v. Troesch, 373 Ill. 275, 292, 26 N. E.2d 91, 99 (1940): ‘“‘The same 
mental strength necessary to the transaction of business is not necessary to enable the party 
to contract a marriage, though he must be capable of understanding the nature of the act 
. . .  ”'; Hagenson v. Hagenson, 258 Ill. 197, 101 N. E. 606 (1913); Ertel v. Ertel, 
313 Ill. App. 326, 40 N. E.2d 85 (3d Dist. 1942). 

48 Hagenson v. Hagenson, supra note 112, at 199, 101 N. E. at 607. 
™4§ 18 (3ded. 1882). 
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DEFENSES TO DIVORCE 







Condonation 








Condonation is the forgiveness of a matrimonial offense on condition 
that it shall not be repeated and that thereafter the offender shall treat the 
forgiving party kindly.1** If the innocent spouse has full knowledge of the 
offense 1° against the marriage relationship and thereafter cohabits with the 
other spouse, the misconduct is condoned, and the showing of cohabitation 
will be a defense to the suit for divorce.” 

If cohabitation is shown, no words of forgiveness are necessary to prove 
condonation;"® if forgiveness is shown by an agreement, then condonation 
may be established without proof of cohabitation.’*® But neither the dis- 
missal of a suit for divorce nor delay in filing suit is proof of condonation,}”° 
nor is knowledge by the husband of unchaste conduct by the wife previous 
to marriage as to subsequent adultery, if she had agreed to reform.’ 

The fact that the husband and wife continue to live in the same house 
is not always proof of condonation. A reconciliation must be shown. If 
the spouses occupy different rooms without cohabiting, no condonation is 
shown.?2 The circumstances may be such as to rebut proof of cohabitation, 























48 Ollman v. Ollman, 396 Ill. 176, 71 N. E.2d 50 (1947). 

ue Phillips v. Phillips, 1 Ill. App. 245 (1st Dist. 1878) (A spouse cannot condone 
something of which he or she is ignorant). But see Moorhouse v. Moorhouse, 90 Ill. App. 
401, 403 (1st Dist. 1899) : If ‘‘the confession is of general infidelity, without specification, 
then a condonation, also general, applies as well to one precedent offense as to another, and 
includes them all.’’ 

47 Moore v. Moore, 362 Ill. 177, 180, 199 N. E. 98, 99 (1935), where the Court 
reversed a divorce decree for the wife, as the evidence showed that the last act of cruelty 
occurred two years before the separation. The Court stated: ‘“‘Cohabitation of husband and 
wife after the commission of acts of cruelty is regarded in law as a condonation of the act 
or acts previously committed.’’ Klekamp v. Klekamp, 275 Ill. 98, 113 N. E. 852 (1916) 
(Knowledge of adultery committed by wife, who kept a house of assignation at time of 
marriage and during five years cohabitation thereafter, is sufficient condonation) . 


™8Kunstmann v. Kunstmann, 333 Ill. App. 653, 77 N. E.2d 888 (1st Dist. 
1948) where the court held that the conduct of both parties was condoned, since they con- 
tinued to live together after the husband’s cruelty occurred and after the husband learned of 
the wife’s adultery; Hunt v. Hunt, 211 Ill. App. 410 (1st Dist. 1919) (If excessive 
demands for sexual intercourse could amount to cruelty, sixteen years of cohabitation show 
condonation). 

4° Merriam v. Merriam, 207 Ill. App. 474 (1st Dist. 1917) (Written agreement 
of husband to take wife back if she abstained from liquor for three months, which she did 
do. Held to be condonation even without proof of cohabitation) . 

™ Clark v. Clark, 29 Ill. App. 257 (3d Dist. 1888). 

1 Levy v. Levy, 16 Ill. App. 358 (1st Dist. 1885). 

= Truitt v. Truitt, 154 Ill. App. 242 (2d Dist. 1910), where the wife and husband 
lived in separate rooms of the same house after the husband knew of the wife’s adultery. 
The proof of condonation was held to be insufficient, as it must be shown by a reinstate- 
ment of the wife in her former position with the restitution of conjugal rights, and the 
court stated (p. 245): ‘‘A return to cohabitation induced by false assurances will not 
constitute condonation where the innocent party leaves on discovery of fraud.” 
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where the spouses continue to live in the same house, because they make an 
immediate separation difficult, as where the wife has no other place to live,'** 
or where she is unable to care for her children except in her home.'** In such 
cases, if the parties occupy separate rooms, if these is no forgiveness and no 
resumption of marital relations, condonation is not shown. But it has been 
held 25 that where the wife, after filing suit for divorce, moved into the same 
hotel room with her husband, the court would consider her action as con- 
donation, despite her claim that she occupied a separate bed. 

The occasional resumption of marital relations will usually prove 
condonation,’** but where there is no evidence of forgiveness and no re- 
conciliation, living together for one night will not always amount to 
condonation.?27 

If the guilty spouse returns to the home but refuses to resume marital 
relations,?** or, even though the parties occupy the same room, if the re- 
sumption of marital relations is not an effort in good faith to reconcile, con- 
donation is not shown.?”° 

While condonation is forgiveness conditioned on the behavior of the 
offending spouse, it is complete forgiveness, and if it is proved, it is a com- 
plete bar to divorce, the offending spouse—subject to good behavior—re- 
stored to the same condition which he occupied before the offense was 
committed.1*° Condonation is not revocable at will, and so long as the 
condition on which it is based remains unbroken, it is an absolute bar to 
a remedy for the injury condoned,*** 

Condonation implies a condition which will permit the original of- 
fense to be considered in connection with a subsequent offense against the 
marital relationship. If the condition is broken, then the condonation is 
deemed to be withdrawn, and the injured party may file suit for divorce 


%8 Doose v. Doose, 198 Ill. App. 387 (1st Dist. 1916). 

14 Mattes v. Mattes, 121 Ill. App. 400, 401, 402 (3d Dist. 1905): ‘‘There is 
nothing in the record tending to show appellant forgave her husband . . . In refusing to 
accord her husband marital rights and by occupying a separate room in the house she did all 
within her power, consistent with the duty to her children, to manifest her disapproval of 
his conduct.” 

Tee v. Lee, 51 Ill. App. 565 (1st Dist. 1893). 

#8 Phelan v. Phelan, 135 Ill. 445, 25 N. E. 751 (1890). 

17 Kennedy v. Kennedy, 87 Ill. 250 (1877), where after the wife deserted the hus- 
band and refused to return to him, the fact that they occupied the same bed for one night, 
away from his home, when he unsuccessfully attempted to induce her to return with him, 
was held not to prove condonation. The Court said, however, (p. 254): ‘Had she gone 
to his house and they had so cohabited, then there would have been entirely a different 
question presented.” 

18 | indsay v. Lindsay, 226 Ill. 309, 80 N. E. 876 (1907) (Wife, after deserting 
her husband, returned, but locked herself in her bedroom, refused to resume marital rela- 
tions, and hired detectives to follow her husband) . 

%” Brown v. Brown, 164 Ill. App. 589 (2d Dist. 1911). 
% Thelin v. Thelin, 8 Ill. App. 421 (1st Dist. 1881). 
42 Ollman v. Ollman, 396 Ill. 176, 71 N. E.2d 50 (1947). 
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based upon the acts condoned, the same as if no condonation had occurred, 
but the later acts must amount to more than slight acts of coldness or 
unkindness.**? 

Certain grounds of divorce are of a cumulative nature, such as habit- 
ual drunkenness and extreme and repeated cruelty. The innocent spouse 
cannot reasonably be expected to abstain from cohabitation the moment the 
grounds commence, nor is it necessary for the innocent spouse to calculate 
carefully the conduct of the offending spouse and immediately cease all co- 
habitation when the conduct of the offender is such as to warrant the filing 
of a suit.25* 

Condonation may be voided by abusive Janguage and opprobrious 
epithets, by false accusations of infidelity, or by unfounded charges made in 
a suit for divorce.*** Condonation by a wife of adultery by the husband 
does not give the wife any license to offend in a like manner.**® 

Condonation is an affirmative defense to be proved by the party rely- 
ing upon it by a preponderance of the evidence.'** 


Recrimination 


Under the rule of recrimination in the majority of states, where one 
party is guilty of marital misconduct, any marital misconduct of the com- 
plaining spouse may be asserted as a complete bar to an action for divorce.?* 


*2 Young v. Young, 323 Ill. 608, 614, 154 N. E. 405, 407 (1926): ‘‘It is not 
necessary that the misconduct succeeding condonation shall be of the same class or character 
as that condoned, or, standing alone, shall be sufficient to form an independent ground for 
divorce’ to revive a former grievance; Ollman v. Ollman, 396 Ill. 176, 71 N. E.2d 50 
(1947), where the court reversed a decree granting the wife a divorce, as evidence of 
incompatability, quarrelling, flare-ups, and dissension is not sufficient to avoid the defense 
of condonation. Also, as the public interest is involved in divorce suits, acts of condonation 
may be considered by the court even though not pleaded in the answer. The decision upon 
this latter point in effect overrules the prior decisions of Lipe v. Lipe, 327 Ill. 39, 158 
N. E. 411 (1927), and Klekamp v. Klekamp, 275 Ill. 98, 113 N. E. 852 (1916). 

8 Lipe v. Lipe, supra note 132, at 43, 158 N. E. at 413, where cruelty was shown 
to have been condoned but the defendant thereafter mistreated his wife. The Court said: 
“His abusive language and cursing of her following the beating of July 26 were sufficient 
to show that he had no more intention of keeping his last promise than those which he 
had previously made and broken. They revived the previous offenses and justified the 
appellee’s leaving, even after the delay of a few days.’’ The condonation was held to be 
overcome by the cursing and threats; Dorian v. Dorian, 298 Ill. 24, 27, 131 N. E. 129, 
130 (1921) (‘‘Condonation of the offense [habitual drunkenness] is not to be presumed 
from cohabitation’’). 

1% Abbott v. Abbott, 192 Ill. 439, 61 N. E. 350 (1901); Doose v. Doose, 198 
Ill. App. 387 (1st Dist. 1916). 

485 Eames v. Eames, 133 Ill. App. 665 (1st Dist. 1907) (both parties found guilty 
of adultery, but husband entitled to divorce since his acts, occurring first, had been 
condoned). 

1% Lipe v. Lipe, 327 Ill. 39, 158 N. E. 411 (1927). But see Ollman v. Ollman, 
396 Ill. 176, 71 N. E.2d 50 (1947). 

187 Reddington v. Reddington, 317 Mass. 760, 59 N. E.2d 775 (1945); Handy v. 
Handy, 124 Mass. 394 (1878); Wilson v. Wilson, 89 Neb. 749, 132 N. W. 401 
(1911). 
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~ Some courts state the rule as an application of the general equitable prin- 


ciple of clean hands. This explanation is technically incorrect, as the doc- 
trine of clean hands refers to the same transaction or occurrence, and not to 
another distinct matter. 

A few states have followed a concept of comparative rectitude, under 
which, when neither spouse is entirely innocent, the less guilty party is 
entitled to a divorce.1** 

Under the Illinois rule, a recriminatory defense must be of the same 
statutory quality as the ground for divorce,1** except that adultery may be 
set up in bar of any other ground for divorce. Cruelty will not bar a divorce 
on the ground of adultery,*° nor will habitual drunkenness,'*! desertion, ‘*” 
or impotency.'** But adultery of the plaintiff is a good defense to any other 
statutory ground for divorce,** and also to a charge of adultery.1*° None of 
the other statutory grounds will be considered as a bar if the ground relied 
upon in the complaint is adultery.1** It is probable, however, that if a com- 
plaint based upon bigamy is filed, a divorce will be granted regardless of de- 
fenses, as in such case the marriage is void.*? 

In the case of Grady v. Grady,*** the appellate court reviewed many of 
the Illinois decisions upon recriminatory defenses and then, in departing 
from the general rule that the defense asserted in recrimination must be of 
the same statutory character as the grounds for divorce, stated: 


... it has never been held to be the rule without exception nor 
declared to be the rule applicable in any case where the facts are such as 
appear in this record.” 14° 


The trial court found that the plaintiff had severely beaten his wife, made 
unfounded and false charges against her, neglected her, attempted to kill 
her, driven her from their home with a revolver, and threatened to take her 
life. In addition, he had arranged to have a man meet her under compro- 
mising circumstances, and he ‘‘knew of her flirtations . . . without warning 


“8 T onginotti v. Longinotti, 169 Ark. 1001, 277 S. W. 41 (1925); Staples v. 
Staples, 136 S. W. 120 (C. C. A. Texas 1911). 

1” Levy v. Levy, 388 Ill. 179, 57 N. E.2d 366 (1945). 

4 Stiles v. Stiles, 167 Ill. 576, 47 N. E. 867 (1897); Bast v. Bast, 82 Ill. 584 
(1876); Mitchell v. Mitchell, 241 Ill. App. 7 (1st Dist. 1926); Hughes v. Hughes, 
133 Ill. App. 654 (1st Dist. 1907). 

14. Zimmerman v. Zimmerman, 242 Ill. 552, 90 N. E. 192 (1909). 

43 Nesheim v. Nesheim, 293 Ill. App. 257, 12 N. E.2d 222 (1st Dist. 1938). 

148 Decker v. Decker, 193 Ill. 285, 61 N. E. 1108 (1901). 

™4 Ibid. But see Kiekamp v. Klekamp, 275 Ill. 98. 104, 105, 113 N. E. 852, 855 
(1916) (‘‘It is also the rule that the recriminatory charge of adultery cannot be urged by 
one who has connived at the offense’) ; Riesen v. Riesen, 148 Ill. App. 460 (1st Dist. 
1909). 

5 T enning v. Lenning, 176 Ill. 180, 52 N. E. 46 (1898). 

M6 Stiles v. Stiles, 167 Ill. 576, 47 N. E. 867 (1897). 

47 Gordon v. Gordon, 141 Ill. 160, 30 N. E. 446 (1892). 

8 266 Ill. App. 277 (1st Dist. 1931). 

1 Td. at 295. 
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or protest.’’ While the conduct of the plaintiff was such as to cause the court 
to make every effort to deny him a decree, it might well be said that since he 
connived at the adultery of his wife, the charge of adultery would not be 
considered,’*° but the court did not decide the case on that basis. 











Collusion 


Divorces may be denied, or in some cases decrees vacated, where it ap- 
pears that the parties have entered into an agreement to suppress a defense, 
simulate grounds for divorce, or procure false testimony.?™ 

Any agreement between spouses to obtain a divorce, not contest a di- 
vorce suit, furnish false evidence or testimony to aid in obtaining a divorce, 
or refrain from presenting a defense to the suit will be regarded as collu- 
sive. But stipulations to enter an appearance, waive service of process, 
consent to an immediate hearing, or that a divorce suit shall be tried as a de- 
fault matter are not in themselves evidence of collusion.*** In Vayette v. 
Myers,'** where it appeared that the defendant, on the day before a divorce 
suit was filed by her husband, had signed a waiver of service of process, an 
appearance, and a consent to an immediate hearing upon the complaint to be 
filed, the Court held that her actions were not sufficient to show collusion 
and stated: 

“While it is universally the rule that an agreement not to defend 
a divorce case is void as against public policy and vitiates a decree en- 
tered in pursuance of such agreement, there is no evidence in this case 
tending to establish that she in any way agreed that a divorce decree 
should be entered.’’ 1° 


A contract between the husband and wife, agreeing to separate, made 
to stimulate a divorce, or providing for payment of money or transfer of 
property upon obtaining a decree, is void as contrary to public policy,’*® 
and a divorce obtained pursuant to such an agreement may generally be set 
aside as collusive.*5” 





























* Klekamp v. Klekamp, 275 Ill. 98, 113 N. E. 852 (1916). 
ILL. REV. STAT., c. 40, § 11 (1947). 

#3 People v. Case, 241 Ill. 279, 89 N. E. 638 (1909), where the decree was vacated 
by the Circuit Court of Cook County where the suit was filed two days after a divorce 
decree had been denied on the same complaint and same testimony. The attorney for the 
plaintiff was suspended for one year as he did not inform the second court of the action of 
the first court. 

#8 Harms v. Harms, 323 Ill. App. 154, 55 N. E.2d 301 (1st Dist. 1944). 

14303 Ill. 562, 136 N. E. 467 (1922), cert. denied, 260 U. S. 749, 43 Sup. Ct. 
248 (1923). 

5 Id. at 567, 136 N. E. at 469. 

**® Hamilton v. Hamilton, 89 Ill. 349 (1878). 

* Danforth v. Danforth, 105 Ill. 603 (1883), where it was found that the plaintiff 
and defendant had signed an agreement under which $29,000 was deposited with a bank, 
to be paid to the defendant wife when she presented a certified copy of a divorce decree 
from the plaintiff. The Court held that the agreement was not for alimony but was an 
inducement to the defendant not to contest a suit for divorce and that the decree entered 
was fraudulent. 
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GROUNDS AND DEFENSES 

But where a separation has already taken place, or where a ground for 
divorce exists and a suit is contemplated, a provision for support of the wife 
or for settlement of property rights will not invalidate a subsequent di- 
vorce.®* It has also been held *°* that where $8,000 was paid ‘‘in full pay- 
ment of all my right, title, and interest in and to (my wife’s) estate... 
and in consideration of granting her an absolute divorce,’’ the decree would 
not be set aside as collusive solely to allow the divorced husband to obtain 
additional property from his deceased wife’s estate. 

Collusion is not an affirmative defense which will be recognized only if 
pleaded.’ If the circumstances are such as to suggest collusion, it is the 
duty of the court to inquire fully of its own motion concerning such pos- 
sibility. In the case of Floberg v. Floberg,’™ the plaintiff appealed from a 
decree for divorce for the defendant, entered upon a counterclaim. The de- 
fense that the plaintiff had not deserted the defendant for a period of one 
year was not raised. In reversing the decree, the Court stated: 


“The State, as the sovereign, has an interest in maintaining the 
integrity and permanency of the marriage relation. Parties cannot in 
this State contract for divorce. Neither can a divorce be properly secured 
by collusion of the parties. ... While the point is not raised by the 
appellant that the full period of one year’s desertion had not run at 
the time of the filing of the cross-bill, yet it is the duty of the court in 
this character of a case of its own motion to examine that question and 
determine whether the complainant had deserted the appellee for the 
period of one full year prior to the filing of the cross-bill.”” 


Estoppel 


Usually when estoppel is urged as a defense to a suit for divorce, the 
courts have held that it does not apply. In the case of Hall v. Hall,1* the 
court held that the plaintiff was entitled to a divorce on the ground of cru- 
elty although she had previously divorced the same husband for the same 
cause. The court stated: ‘Neither the doctrine of estoppel nor assumed risk 
applies in such a case.’’ 1% 

Long delay in filing suit has been held to bar an action on the ground 
of impotency, but estoppel was not the basis stated for the holding.'® 


#88 Shankland v. Shankland, 301 Ill. 524, 134 N. E. 67 (1922); Morrissey v. 
Morrissey, 299 Ill. App. 173, 19 N. E.2d 835 (1st Dist. 1939). 

1 Mallory v. Mallory, 160 Ill. App. 417, 423 (2d Dist. 1911): “‘While he could 
not lawfully consent to a divorce he could lawfully contract to receive a sum of money in 
full satisfaction of all his right, title and interest in his wife’s property. . . .”’ 

1 Ollman v. Ollman, 396 Ill. 176, 71 N. E.2d 50 (1947). 

3. 358 Ill. 626, 193 N. E. 456 (1934). 

102 Id. at 629, 193 N. E. 457. 

3148 Ill. App. 630 (2d Dist. 1909). 

14 Td. at 631. 

15 T orenz v. Lorenz, 93 Ill. 376 (1879) (The delay cast doubt on plaintiff's 
evidence) ; Peipho v. Peipho, 88 Ill. 438, 440 (1878) (‘He must be taken to have 
accepted the situation’’). 
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DEFENSES TO SEPARATE MAINTENANCE 


With certain qualifications, the defenses to divorce may be asserted as 
defenses to actions for separate maintenance. Condonation,?® collusion,'* 
and recrimination *** may all be pleaded in bar of the action. Since the 
plaintiff must prove that the separation is without her fault, any conduct on 
the part of the plaintiff which justifies the defendant in living separate and 
apart from her,'® or actions showing equal fault of the wife as the cause of 
separation,'7° or misconduct of the wife which materially induced the course 
of action upon which she relies as justifying the separation *” will defeat 
the action. Acts which are grounds for divorce against the plaintiff will, of 
course, be a sufficient defense.’”? Even misconduct of a lesser degree, such as 
scolding, quarrelling, and assaulting the defendant will often constitute a 
good defense.'7® However, the plaintiff need not be entirely blameless, and 
slight misconduct on the part of the wife or occasional quarrels caused by 
the wife not materially contributing to the separation will not bar the 
action.?"4 

The plaintiff cannot recover if both parties are living in the same 
house.??> However, it is no defense to prove that the wife is living in her 
husband’s home if she states she will leave upon his return, where his con- 
duct would justify such action on her part.?"° 

It is a defense to show that the plaintiff left the defendant by agree- 


1 Deenis v. Deenis, 65 Ill. 167 (1872). 

87 Vock v. Vock, 365 Ill. 432, 6 N. E.2d 843 (1937). 

18 Megahy v. Megahy, 320 Ill. App. 362, 51 N. E.2d 75 (1st Dist. 1943) (Coun- 
terclaim for separate maintenance dismissed where wife shown to be guilty of habitual 
drunkenness) ; Rawson v. Rawson, 37 Ill. App. 491 (1st Dist. 1888) (Adultery of wife 
discharges husband from all obligations of support). 

2 Jenkins v. Jenkins, 104 Ill. 134 (1882). 

” Hosto v. Hosto, 183 Ill. App. 463, 466, 467 (4th Dist. 1913): “‘It is true 
that during the last two or three years of their married life appellant and appellee have 
apparently had considerable strife but they both appear to be possessed of plenty of temper 
and not with very much disposition to bear with each other's faults or forgive the short- 
comings of each other ... °"’ A decree dismissing the separate maintenance complaint 
was affirmed. 

#2 Johnson v. Johnson, 125 Ill. 510, 515, 16 N. E. 891, 892 (1888). 

2 Angelo v. Angelo, 81 Ill. 251 (1876). 

8 Wahle v. Wahle, 71 Ill. 510, 516 (1874); Anderson v. Anderson, 45 Ill. App. 
168 (2d Dist. 1891). 

4 Amberson v. Amberson, 349 Ill. 249, 181 N. E. 825 (1932); Hopper v. Hop- 
per, 314 Ill. App. 572, 41 N. E.2d 786 (2d Dist. 1942) (Wife worked with husband 
in his tavern, and her conduct was not below the standards in the tavern) ; Winterberg v. 
Winterberg, 177 Ill. App. 493 (1st Dist. 1913). 

*5 Lowe v. Lowe, 213 Ill. App. 607, 611 (2d Dist. 1919): ““The fact that they 
do not occupy the same sleeping room is not sufficient to support the bill. Since this bill 
was filed, appellee does not go to the table when her husband is there. That is of her own 
volition and does not constitute a separation.” 

2% Cooper v. Cooper, 160 Ill. App. 449 (2d Dist. 1911) (Husband was living in 
adultery elsewhere) . 
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ment ‘7? or without justifiable cause;1”* or that a wife unreasonably refused 
to follow her husband to a new home;'”® or that although her departure was 
excusable, she made no offer in good faith to return.’®° But if after volun- 
tarily leaving her husband she offers to return, she may maintain a suit for 
separate maintenance if her husband refuses to take her back,?*! provided her 
offer is made in good faith,'*? and in such case the husband may not require 
unreasonable conditions before accepting her;'®* if her separation was in- 
duced by misconduct of the husband, she may insist that he desist from such 
actions before her return.'** 


DEFENSES TO ANNULMENT 


In divorce or separate maintenance suits, the complaint is based on the 
existence of a marriage, while in a suit for annulment the plaintiff denies 
the validity of the marriage so the usual defenses to divorce and separate 
maintenance actions may not be used in annulment proceedings. Ordinarily 
the contention of the plaintiff in a suit for annulment is that the alleged 
marriage is void, not voidable, and he seeks by the proceeding to have his 
status legally determined. 

If the alleged marriage is void, as contracted contrary to a statute pro- 
hibiting marriage between persons related as closely as first cousins,?®> or 
entered into by an insane person,'* then estoppel, acquiesence, and the doc- 
trine of pari delicto 1*" are not good defenses. 


*7 Rosenbleet v. Rosenbleet, 122 Ill. App. 408 (4th Dist. 1905). 

™%8 Johnson v. Johnson, 125 Ill. 510, 16 N. E. 891 (1888). 

” Schlottke v. Schlottke, 192 Ill. App. 130 (1st Dist. 1915), where the husband, 
beaten and abused by his daughter and son-in-law, left home and asked his wife to follow. 
She refused and her suit for separate maintenance was dismissed; Hutchinson v. Hutchinson, 
333 Ill. App. 156, 76 N. E.2d 804 (lst Dist. 1948) (Husband’s demand that wife 
follow him to a foreign country and leave her child held to be unreasonable) . 

 Bangert v. Bangert, 232 Ill. App. 517 (1st Dist. 1924), where the wife, while 
insane, left her husband. Upon regaining sanity, she made no offer to return to him. Her 
complaint was dismissed. 

81 Haley v. Haley, 209 Ill. App. 153 (1st Dist. 1917). 

182 Thomas v. Thomas, 152 Ill. 577, 38 N. E. 794 (1894), where the wife left her 
husband and offered to return, but only if he would go two miles to where she was living 
and take her to his home. Her suit for separate maintenance was dismissed. 

88 Cash v. Cash, 201 Ill. App. 151 (3d Dist. 1916). 

1% Pearsons v. Pearsons, 282 Ill. App. 92 (1st Dist. 1935), where there was some 
evidence of misconduct by the husband. The wife was held justified in offering to return to 
him if he would “‘let other women alone.” 

%5 Arado v. Arado, 281 Ill. 123, 129, 117 N. E. 816, 818 (1917), where the 
husband and wife, who were first cousins, had two children, seventeen and fourteen years 
old. The marriage was held void, not voidable, and estoppel was held not a good defense. 
‘‘Where the law forbids the continuance of the relation, it is the duty of both parties to 
have the marriage annulled.” 

#8 ILL. REV. STAT., c. 89, § 2 (1947) (‘‘No insane person or idiot shall be capable 
of contracting marriage) ; Orchardson v. Cofield, 171 Ill. 14, 49 N. E. 197 (1898). 

47 Snell v. Snell, 191 Ill. App. 239 (1st Dist. 1915). 
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While knowledge by the plaintiff of grounds for annulment, or even 
his participation in the acts rendering the marriage void, will not bar the ac- 
tion,'®* property rights acquired through illegal acts in entering void mar- 
riages will not be disturbed by the courts.'® 

The good faith of the defendant in entering a void marriage is 
immaterial.*° 

In annulment cases the burden is upon the party seeking annulment to 
prove the marriage invalid, and if the existence of a prior marriage of one of 
the spouses is relied upon as a ground for annulment, the plaintiff must 
prove that there was no divorce obtained.1™ 

If insanity of one of the spouses at the time of the marriage is relied 
upon to annul a marriage, it may be shown in defense that the marriage was 
performed during a lucid period.’ 

Where a marriage is contracted contrary to a statute which does not 
expressly declare that marriages performed contrary to its terms will be void, 
the statutory provisions are usually held to be directory only, and marriages 
so performed are generally held to be valid.'* 

Marriages which are voidable, rather than void, may often be ratified 
by subsequent acts of the parties, so that continued cohabitation will be a 
defense to a suit for annulment, as in cases in which the plaintiff relies upon 
fraudulent misrepresentations '** or lack of legal age of one of the parties 1°° 
as a basis for annulment. 


18 Jardine v. Jardine, 291 Ill. App. 152, 9 N, E.2d 645 (1st Dist. 1937), where 
the plaintiff wife financed the trip of the defendant husband to obtain a Reno, Nevada, 
divorce from his first wife, this was held no defense to her suit to annul the marriage on 
the ground that the divorce of the defendant from his first wife was invalid because he was 
not a bona fide resident of Nevada. 

# Szlauzis v. Szlauzis, 255 Ill. 314, 99 N. E. 640 (1912). 

Hunt v. Hunt, 252 Ill. App. 490 (1st Dist. 1929) (Wife believed her first 
husband was dead or had divorced her). 

1 Schmisseur v. Beatrie, 147 Ill. 210, 35 N. E. 525 (1893). 

2 Davis v. Tickell, 230 Ill. App. 285 (4th Dist. 1923), where the court held that 
the adjudication of insanity is merely prima facie evidence of subsequent incapacity to 
contract a valid marriage; this may be rebutted by other evidence, and the presumption in 
favor of the legality of a marriage will prevail over the presumption that one who has been 
adjudged insane continues so until duly adjudged sane. 

1% Buszin v. McKibbin, 254 Ill. App. 519 (1st Dist. 1929). 

1% Morrison v. Morrison, 241 Ill. App. 359 (1st Dist. 1926), where the husband 
alleged that the wife, at the time of their marriage, fraudulently represented that she was 
in good health, whereas she had syphilis. His eight years of cohabitation with her was held 
to be a defense. 

1 Matthes v. Matthes, 198 Ill. App. 515 (1st Dist. 1916) (Voidable marriage 
may be ratified if cohabitation is continued after age of consent is reached). 





























PROPERTY RIGHTS AS AFFECTED BY 
DIVORCE, ANNULMENT, AND 
SEPARATE MAINTENANCE 


BY GEORGE E. HARBERT* 


SCOPE OF ARTICLE 


THIS ARTICLE is limited to a discussion of the effect of divorce, an- 
nulment, and separate maintenance upon the property rights of the parties 
and does not include matters relating to the enforcement of alimony by 
execution upon property or by allotment of property in lieu or in satisfac- 
tion of such alimony. 


DIVORCE 


The primary object of divorce is to dissolve the marital status of the 
parties, and their property rights are involved only incidently.* 

The statutes give jurisdiction of all matters pertaining to divorce and 
to adjustment of property rights of the parties to circuit courts of the re- 
spective counties and to the Superior Court of Cook County.” City courts, 
with certain limitations, are likewise granted power to hear and determine 
such matters.® 

Divorce is a creature of statute, and the power of the court invoked 
to try a divorce action is granted by statute and is not based upon the general 
equity powers of the court.‘ 


* GEORGE E. HARBERT. LL.B. 1918, University of Notre Dame; 
President, DeKalb County Abstract Company, Sycamore, Illinois, 
since 1946; former title officer, Chicago Title and Trust Company; 
former member of the faculty of John Marshall Law School, Chicago, 
Illinois; author of Illinois Cases on Real Property (Chicago: John 
Marshall Law School, 1931) and a revision of Northrupp’s The 
Law of Real Property (Chicago: John Marshall Law School, 1943). 


1 Thoresen v. Thoresen, 293 Ill. App. 168, 12 N. E.2d 28 (1st Dist. 1937). 

* ILL. REV. STAT., c. 40, § 5 (1947). 

3 Id., c. 37, § 333. For further discussion of jurisdiction and venue, see Arrington, 
Jutisdictional Aspects of Divorce, Annulment, and Separate Maintenance, supra. p. 547. 

*Klajbor v. Klajbor, 398 Ill. 152, 75 N. E.2d 353 (1947); Johnson v. Johnson, 
381 Ill. 362, 45 N. E.2d 625 (1943); Seuss v. Schukat, 358 Ill. 27, 192 N. E. 668 
(1934). 
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In order for the court to affect the property rights of the parties, it is 
necessary that there be a valid decree of divorce. Section 17 of the Divorce 
Act ® grants the power to adjust equities and determine the rights of one 
party in the property of the other, but this right is restricted to cases where 
the divorce has been granted. Consequently if the court finds there are not 
sufficient grounds to grant the divorce, it cannot determine the property 
rights or respective equities of the parties.° 

Unless a valid decree is obtained, the marital status of the parties re- 
mains unchanged; if the decree is void, either party may disregard it and 
property rights arising from the marital relationship of the parties must 
necessarily remain unaltered.’ 

The property rights which are affected by a decree of divorce may be 
grouped into two classifications: first, those rights which arise by virtue of 
the marital status and are, therefore, terminated or modified by the destruc- 
tion of the marriage, and second, those rights which are entirely indepen- 
dent of the marriage relationship but which may be modified or changed by 
the court in supplementing its decree of divorce. 


PROPERTY RIGHTS ARISING FROM THE 
MARITAL STATUS 


Two rights in real property are generally considered as arising from 
the marital status, namely, dower and homestead. It is true that homestead 
may exist without its owner being married, but this occurs infrequently. 


Dower 


The most important property interest arising from the marital status 
is the right of dower in the real estate of the spouse. This right is derived 
from the common law but has been recognized and extended by statute. 
The right of dower applies to the husband of a property owner as well as 
to the wife of a property owner.® 

Section 18 of the Probate Act ® provides: 


“A surviving spouse, whether husband or wife, is endowed of a 
third part of all real estate of which the decedent was seized of an es- 
tate of inheritance at any time during the marriage, unless the dower 
has been released or is barred. Real estate contracted for by the de- 


SILL. REV. STAT., c. 40, § 18 (1947). 

* Klajbor v. Klajbor, 398 Ill. 152, 75 N. E.2d 353 (1947); Ollman v. Ollman, 
396 Ill. 176, 184, 71 N. E.2d 50, 54 (1947). 

* Jardine v. Jardine, 291 Ill. App. 152, 9 N. E.2d 645 (1st Dist. 1937). But see 
Arrington, supra note 3, at p. 568. ’ 

* Bruce v. McCormick, 396 Ill. 482, 72 N. E.2d 333 (1947); Classen v. Heath, 
389 Ill. 183, 58 N. E.2d 889 (1945); Steinhagen v. Trull, 320 Ill. 382, 151 N. E. 
250 (1926). 
* ILL. REV. STAT., c. 3, § 170 (1947). 
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ceased spouse in his lifetime, the title to which may be completed after 
his death, and equitable estates are subject to dower. There is no es- 
tate of courtesy.”’ 


During the joint lives of the owner and his spouse, this right of dower 
is an inchoate, intangible right which may be modified by the statute.?° 

To give rise to dower, it is necessary that there be a valid marriage 
and that the spouse of the one claiming dower be seized of an estate of in- 
heritance during coverture.’ 

The existence of a marital status is one of the elements of dower, and 
any decree of divorce which is sufficient to destroy the marital status will 
prevent the attachment of dower to property acquired thereafter. A divorce 
rendered in this state would, therefore, provide such a decree. 

A decree of divorce granted ky a court in a sister state or foreign 
country will be sufficient to terminate the marital status even though service 
was by publication, provided the plaintiff in such action was a bona fide 
resident of that state.?? 

Once a divorce is validly granted, no property subsequently acquired 
by either party becomes subject to the dower of the ex-spouse. An apparent 
exception to this rule arises when, during the existence of the marriage, 
one of the parties is purchasing property on a contract and completes the 
contract after the granting of the decree of divorce. If the decree of divorce 
did not terminate dower, the spouse of the contract purchaser will be per- 
mitted to assert dower in the property so purchased.** The Court appar- 
ently has considered that contracts completed after divorce are similar to 
contracts completed after death, although no such reason has been asserted 
in the Court’s opinion. 

Prior to the enactment of the present Probate Act, it was well settled 
that dower did not attach to a remainder or reversion which was subject 
to a life estate.1* If the owner of a remainder subject to a life estate was 
divorced prior to the termination of the life estate, his ex-spouse acquired 
no dower, although the divorce was obtained for the fault of the remain- 
derman.!® This was based on the common law rule that seizin was in the 
life tenant and, therefore, if a divorce was granted before the termination 


1 Classen v. Heath, 389 Ill. 183, 58 N. E. 2d 889 (1945); Bennett v. Bennett, 
318 Ill. 193, 149 N. E. 292 (1925). 

1 Schoellkopf v. DeVry, 366 Ill. 39, 7 N. E.2d 757 (1937); Lavery v. Hutchin- 
son, 249 Ill. 86, 94 N. E. 6 (1911). 

12 _ynn v. Sentel, 183 Ill. 382, 55 N. E. 838 (1899); Parker v. Parker, 335 IIl. 
App. 293, 81 N. E.2d 745 (2d Dist. 1948); Grein v. Grein, 303 Ill. App. 398, 25 
N. E.2d 409 (3d Dist. 1940). 

8 Ehrlich v. Tritt, 316 Ill. 221, 147 N. E. 40 (1925). 

“ Kirkpatrick v. Kirkpatrick, 197 Ill. 144, 64 N. E. 267 (1902); Kellett v. 
Shepard, 139 Ill. 433, 28 N. E. 751 (1891), rehearing, 34 N. E. 254 (1892); Strawn 
v. Strawn, 50 Ill. 33 (1869). 

* Kirkpatrick v. Kirkpatrick, supra note 14. 
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of the life estate, the remainderman had no seizin during coverture and con- 
sequently there was no dower in his spouse. 

However, the Supreme Court in a recent decision has defined the word 
“‘seized,”’ as used in Section 11 of the Probate Act,?* as meaning ‘‘owned.” 
In Dial v. Dial ** the Supreme Court had before it the following situation: 
The testator, who died in 1926, gave a life estate to his wife, with re- 
mainder to his son as trustee for the testator’s daughter. The will then 
provided, ‘‘Upon the death of my said daughter, the title in fee to the share 
so bequeathed to my said son as trustee, shall go to my said son Earl H. 
Dial, in fee simple absolute.” 

In 1940 Earl, the son, died leaving his widow, Mae, and his sister, 
Mildred, as his only heirs at law. Subsequent to his death, his widow, Mae 
A. Dial, claimed an undivided one-half interest in the future interest which 
her husband was to take on the death of Mildred. It was contended that 
since Section 11 of the Probate Act provided that if there are no descendants 
living, the widow should take one-half of all property of ““which the de- 
cedent was seized’’ at the time of his death, she did not take any interest in 
this property because at the time of the death of her husband, the life estate 
was still outstanding, and, consequently, there was no seizin in her hus- 
band, Earl, the remainderman. 

The Supreme Court decided in favor of the widow and held that the 
word ‘‘seized,’’ as used in Section 11 of the Probate Act, was used by the 
General Assembly as synonymous with the word ‘‘owned”’ and that the 
widow was entitled to an undivided one-half interest, subject to a life 
estate, in the remainder which her husband owned. 

While not controlling, it is to be noted that Rule 3a of Section 1 of 
the Descent Act,?® which was in effect prior to 1940 and from which this 
portion of the Probate Act was taken, provided in such cases for the descent 
to the widow of one-half of the property of the husband and did not con- 
tain the words which were interpreted by the Court in this case, which are 
“of which the decedent died seized.” 

In the Dial case it does not appear that the Court intended to change 
the definition of the word ‘‘seized’’ as used in Section 18 of the Probate 
Act, but the decision, nevertheless, casts some confusion upon this question, 
and it may be possible that the Court would hold that inchoate dower was 
present in a vested remainder or reversion, even though subject to a life 
estate at all times during coverture. 

Where dower has attached during coverture, although it is still in- 
choate, a somewhat different problem arises. In this state divorce is more 
than simple litigation between the parties. Because of its effect upon the 


ILL. REV. STAT., c. 3, § 162 (1947). 
17378 Ill. 276, 38 N. E.2d 43 (1941). 
8 ILL. REV. STAT., c. 39, § 1 (1939). 
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marital status, the state has an interest in it and occupies the position of a 
third party.® 

Because of this interest, a divorce will be granted only in those cases 
where the court finds that one party is at fault or that the fault of one party 
exceeds that of the other.”° If both parties are equally at fault, the court 
will refuse to grant either party a divorce. 

Section 21 of the Probate Act *? provides: 

““A spouse who is divorced for the fault of the other spouse is 
not thereby barred of dower in the real estate owned by the other 
spouse during the marriage, except where the marriage is void from 
the beginning; but a spouse who is divorced for his own fault is 


barred of dower and other estate granted by the laws of this state in 
the real and personal estate of the other spouse.” 


It follows, therefore, that in the absence of any property settlement, 
the guilty party to the divorce ordinarily loses dower in all property of the 
other, while the innocent party is permitted to retain his inchoate right of 
dower. Under its power to adjust property rights, however, the Supreme 
Court has sustained a decree barring dower of the husband in the property 
of the wife, even though the divorce was for her fault.”* 

If the divorce is rendered by a court of this state having jurisdiction, 
the dower of the offending party in all Illinois real estate is lost, regardless 
of whether the jurisdiction is obtained by personal service or through 
service by publication.** 

When a decree of divorce is obtained in a foreign state and the service 
on the defendant is by publication, determination of whether such a decree 
will bar the dower of the parties in Illinois will be made by the courts of 
this state.2> In Lynn v. Sentel ** the Supreme Court established the prin- 
ciples that in order for such a decree to be effective, (a) the service must be 
reasonable and (b) the cause for divorce must be one which if proved 
would sustain a divorce in Illinois. In this case, the Court quoted the 
following statement with approval: 

“A decree for divorce, to be entitled to extra-territorial effect 
when the person of the defendant is without the jurisdiction, must 


be obtained in a manner consistent with natural justice, and such de- 
cree is enforced in another State only on the ground of comity.” 


2 Ollman v. Ollman, 396 Ill. 176, 71 N. E.2d 50 (1947); Johnson v. Johnson, 
381 Ill. 362, 45 N. E.2d 625 (1943). 

* Winning v. Winning, 366 Ill. 57, 7 N. E.2d 750 (1937); Bast v. Bast, 82 Ill. 
584 (1876). 

“ILL. REV. STAT., c. 40, § 11 (1947); Garrett v. Garrett, 252 Ill. 318, 96 
N. E. 882 (1911); Shoup v. Shoup, 106 Ill. App. 167 (2d Dist. 1902). 

“ILL. REV. STAT., c. 3, § 173 (1947). 

* Rybakowicz v. Rybakowicz, 290 Ill. 550, 125 N. E. 370 (1919); Becklenberg 
v. Becklenberg, 102 Ill. App. 504 (1st Dist. 1902). 
* Wilson v. Smart, 324 Ill. 276, 155 N. E. 288 (1927). 
* Lynn v. Sentel, 183 Ill. 382, 55 N. E. 838 (1899). 
* Id. at 388, 55 N. E. at 840. 










































610 





DIVORCE AND SEPARATE MAINTENANCE [ Vol. 1949 


In the particular case then before it, the Court held that the divorce 
decree, which was rendered in Missouri, was sufficient to terminate the 
marriage but that it was not sufficient to divest the defendant of her in- 
choate dower or of her homestead, both of which existed at the time of 
the divorce decree. 


Dower After Divorce 


After a divorce has been granted, the dower that is retained by the 
innocent party is still inchoate dower and remains as such until the death 
of the owner of the real estate. No act of the real estate owner can termi- 
nate this right of dower, but it may be released by the holder of the dower 
interest in the manner provided by statute. Until the death of the owner, 
the right of dower is not a vested interest but is a mere expectancy and may 
be modified or extinguished by the legislature.** 

Upon the death of the owner, the holder of dower surviving, the 
right becomes a vested interest in real estate and is generally called con- 
summate dower. The law in effect at the death of the owner determines 
the rights of the claimant to dower.”® 

Since 1923 the surviving spouse holding a dower interest has been 
given various rights of election, and many questions arising from the 
statutes effective at various times were never decided by our Supreme Court. 
On January 1, 1940, the present Probate Act became effective. 

Section 19 of the Probate Act *® provides that ‘‘the surviving spouse”’ 
of a decedent who dies after the effective date of the act is barred of dower 
unless he perfects his right thereto by filing during his lifetime, at the time 
and place provided therein, a written instrument describing the real estate, 
signed by the surviving spouse, and stating his intention to take dower 
therein. Under this Act ‘‘the surviving spouse’’ receives dower which he 
must “‘perfect,’” in accordance with Section 19 of the Act.*° 

However, the Probate Act leaves much to be desired as to the meaning 
of the words ‘‘surviving spouse.’’ In Classen v. Heath *! the Supreme Court 
was asked to construe the meaning of the words “‘surviving spouse’ as 
used in Section 19. It was argued that a divorced wife was not a surviving 
spouse, and that she, therefore, need not file this election to perfect her 
dower. The Court held that the words “‘surviving spouse’ included ‘‘ex- 
spouse,’’ and that she must follow the provisions of Section 19 of the Pro- 
bate Act in order to be entitled to dower. In reaching this decision, the 
Court expressed concern that a decision otherwise would give an ex- 
spouse greater rights than those given to the present spouse of the deceased. 


* Schoellkopf v. DeVry, 366 Ill. 39, 7 N. E.2d 757 (1937); Bennett v. Bennett, 
318 Ill. 193, 149 N. E. 292 (1925). 
* Schoellkopf v. DeVry, supra note 27. 
* ILL. REV. STAT., c. 3, § 171 (1947). 
® Bruce v. McCormick, 396 Ill. 482, 72 N. E.2d 333 (1947). 
389 Ill. 183, 58 N. E.2d 889 (1945). 
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. It is surprising that no one has raised the question as to whether this 
meaning of “‘surviving spouse’ in Section 19 should not likewise be con- 
sidered the meaning of the same words in Section 11 of the Act.** It is the 
opinion of most lawyers that the words ‘‘surviving spouse,’’ as used in 
Section 11, do not apply to ex-spouses, and we find no case in which any- 
one has contended that an ex-spouse has become an heir, although the 
language of Section 11 coupled with the Classen decision renders this 
question debatable. 

If confronted with this question, the Court would probably hold 
that the ex-spouse of a divorced person cannot, by failing to perfect her 
dower, become an heir, despite the fact that the statute states that ‘‘the sur- 
viving spouse’’ shall be entitled to inherit a portion of each parcel of real 
estate ‘‘of which the decedent died seized and in which the surviving spouse 
does not perfect his right to dower in the manner provided in Section 19 
hereof.”’ 

It would seem to be the law, therefore, that the only right of the ex- 
spouse is the right of dower and that she must perfect this in accordance 
with Section 19 or be barred of all rights in the property of her former 
spouse. 

Once perfected, the dower of the spouse is a life estate in one-third of 
the real estate subject to this right. It may be assigned in the same manner 
as was consummate dower at common law.** 


Where a husband dies seized in fee of land subject to the dower of his 
ex-wife, who has secured a divorce for his fault, and he subsequently has 
remarried, the divorced wife takes dower in one-third of the whole while 
his second wife takes dower in the remainder of the property, subject to the 
prior right of the first wife.** 


Homestead 


The second right in real estate which may arise from the marital re- 
lationship in certain instances is the estate of homestead. In Illinois home- 
stead is an estate of the value of $1,000, granted to the head of the family 
in the property on which he resides. This estate is free and clear of all 
debts, with the exception of any debt secured by a specific release or as- 
signment of homestead by an instrument in writing, in the form prescribed 
by statute, signed by the owner and, if he is married, by his spouse. 
This estate arises by virtue of a statutory grant contained in Section | of 
the Exemption Act.*® Neither the husband nor the wife alone has power 


* ILL. REV. STAT., c. 3, § 162 (1947). 

% Schoellkopf v. DeVry, 366 Ill. 39, 7 N. E.2d 757 (1937). 
* Stahl v. Stahl, 114 Ill. 375, 2 N. E. 160 (1885). 

SILL. REV. STAT., c. 52 (1947). 
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to dispose of homestead property but such homestead may be terminated 
or conveyed only in the manner provided by statute.** 

The husband is the head of the family and is treated as owning the 
homestead.*7 He may continue as owner if he is awarded a divorce and the 
custody of minor children.** In case he deserts his family, however, the 
statute continues the homestead in the wife occupying the premises.*® But 
if she obtains a divorce, the right of homestead in her husband's property 
is lost, unless it is preserved by the decree of divorce.*® 

Section 5 of the same chapter *! provides that ‘‘In case of a divorce, 
the court granting the divorce may dispose of the homestead estate accord- 
ing to the equities of the case.’’ Under this grant of authority, it has been 
held that it is within the power of the court to grant the right to occupy 
the homestead property to either party.*? Thus the court may award the 
right to occupy the homestead to the party into whose custody the children 
are given, even though the title thereto is in the name of the other party ** 
or is in the name of both parties jointly.* 

If personal service was had upon the party having title, the court may 
compel a conveyance to the party to whom the homestead is awarded and, 
upon failure to convey, may provide for a conveyance by an officer of the 
court.*® The court may also bar the homestead right of the husband in the 
property of the wife even though the divorce was obtained through her 
fault.*® 

It is not always essential to the continuance of the homestead estate 
that the person claiming it be in possession of the property. Thus the 
court might well award homestead to a party forced to leave the property 
because of the conduct of the owner.* 

If the decree is silent as to homestead, the spouse of the one in whose 
name the title is held, loses all right of homestead therein, regardless of 
whose fault gave rise to the divorce.*® In such case a new occupancy, after 


* Voss v. Rezgis, 343 Ill. 451, 175 N. E. 799 (1931); Mitchell v. Mitchell, 328 
Ill. 136, 159 N. E. 274 (1927). 

* Johnson v. Muntz, 364 Ill. 482, 4 N. E.2d 826 (1936). 

% Redfern v. Redfern, 38 Ill. 509 (1865). 

® Section 2 of the Exemption Law, ILL. REV. STAT., c. 52, § 2 (1947). 

“ Claussen v. Claussen, 279 Ill. 99, 116 N. E. 693 (1917). 

“ILL. REV. STAT., c. 52 (1947). 

“ Hitchcock v. Hitchcock, 373 Ill. 352, 26 N. E.2d 108 (1940); Doyle v. Doyle, 
268 Ill. 96, 108 N. E. 796 (1915); Barkman v. Barkman, 209 Ill. 269, 70 N. E. 652 
(1904). 

“ Redfern v. Redfern, 38 Ill. 509 (1865); Jolliff v. Jolliff, 32 I11 527 (1863). 

“ Meighen v. Meighen, 307 Ill. 306, 138 N. E. 613 (1923). 

* Bobowski v. Bobowski, 242 Ill. 524, 90 N. E. 361 (1909). 

“ Rybakowicz v. Rybakowicz, 290 Ill. 550, 125 N. E. 370 (1919). 

“ Kawszewicz v. Kawszewicz, 385 Ill. 461, 53 N. E.2d 386 (1944); Bonnell v. 
Smith, 53 Ill. 375 (1870); Vanzant v. Vanzant, 23 Ill. 485 (1860). 

*® Krusemark v. Stroh, 385 Ill. 64, 52 N. E.2d 156 (1944); Claussen v. Claussen, 
279 Ill. 99, 116 N. E. 693 (1917); Barkman v. Barkman, 209 Ill. 269, 70 N. E. 652 
(1904); Stahl v. Stahl, 114 Ill. 375, 2 N. E. 160 (1885). 
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divorce, by the ex-spouse of the owner will not give rise to a right of 
homestead.*® 

If service is by publication, it would seem that the property in which 
homestead is sought must be within the territorial jurisdiction of the 
court.°° The court would certainly have no power to enforce its decree if 
the property was outside the state and such a decree would be recognized, 
if at all, only on the ground of comity.® With regard to the enforcement 
of foreign decrees as against homestead property in Illinois, the case of 
Lynn v. Sentel is controlling.*? 


Homestead After Divorce 


After a decree has awarded homestead to a wife, it is not essential to 
its continuance that she reside on the premises, and she may rent the 
property.** 

If awarded homestead, the ex-spouse, upon the death of the title 
holder, has the right to occupy the property (to the value of $1,000) for 
her life and during the minority of their children.** If the value of the 
entire property is less than $1,000 at the time of the divorce, no change in 
value thereafter will affect the right of the ex-spouse to occupy the entire 
property.*® 

This right is paramount to the right of the heirs to inherit.** It does 
not merge with the right of dower but is a separate and distinct right as 
against the heirs of the owner.*” 


In Potter v. Clapp ** it appeared that the wife of the owner of a piece 
of property obtained a divorce from him. The premises was homestead 
property, but the divorce did not award homestead to the divorced wife. 
Later the owner remarried, established a homestead estate in the property 
with his second wife, and subsequently died. The Court held that the 
second wife was first entitled to homestead. Subject to this homestead, the 
divorced wife was entitled to dower, and subject to the dower of the di- 
vorced wife and to her own homestead, the second wife was entitled to 
dower in the remainder. 


“ Claussen v. Claussen, supra note 48. 

© Wilson v. Smart, 324 Ill. 276, 155 N. E. 288 (1927). 

= Proctor v. Proctor, 215 Ill. 275, 74 N. E. 145 (1905); Lynn v. Sentel, 183 
Ill. 382, 55 N. E. 838 (1927); Doughty v. Doughty, 28 N. J. Eq. 581 (1877). 

= 183 Ill. 382, 55 N. E. 838 (1899). 

® Maher v. Goff, 316 Ill. 605, 147 N. E. 427 (1925). 

“ILL. REV. STAT., c. 52, § 2 (1947). 

% Maher v. Goff, 316 Ill. 605, 147 N. E. 427 (1925). 

* Rossiter v. Soper, 384 Ill. 47, 50 N. E.2d 701 (1943). 
* Sontag v. Schmisseur, 76 Ill. 541 (1875). 
203 Ill. 592, 68 N. E. 81 (1903). 
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INCIDENTAL POWER OF THE COURT TO TRANSFER 
PROPERTY RIGHTS OWNED BY EJTHER PARTY 


Section 17 of the Divorce Act ®° provides that ‘“‘whenever a divorce 
is granted, if it shall appear to the court that either party holds title to 
property equitably belonging to the other, the court may compel convey- 
ance thereof to be made to the party entitled to the same, upon such terms 
as it shall deem equitable.”’ 

This power is purely incidental to the power to grant the divorce, 
and if the court determines that the parties are not entitled to a divorce, it 
has no power to adjust the property rights.°° However, when a party is 
entitled to a divorce, the court may, in connection with the divorce, make 
such adjustment of the property rights as the facts in the case may warrant. 

The court may restrain the parties from disposing of the property 
during the pendency of the divorce action so that the rights will remain in 
status quo.” 

In order for the court to transfer the title to the property of the 
parties, it is necessary either that the court have personal service upon the 
person whose property is to be affected or that the property be located 
within the territorial jurisdiction of the court. 

Where the owner of the property is before the court on personal ser- 
vice, the court may adjudicate the equities of both the parties and may order 
the owner of the property to convey. Upon failure to do so, it may order 
a conveyance by an officer of the court.°? This is true even though the 
property itself is beyond the territorial jurisdiction of the court.® 

When the service upon the defendant is constructive, the court may in 
some instances order the transfer of property within its jurisdiction to the 
other party.** Where the property is located outside of the State of Illinois, 
and constructive service is had upon the owner of the property, the court 
has no authority to vest the title to such real estate.® 

In the Proctor case,** the service was by copy of the bill on the de- 
fendant who resided in Ohio. The lower court attempted to vest the title 
to a one-third interest in real estate located in Ohio in the plaintiff. The 
Supreme Court reversed this portion of the decision with this comment: 


ILL. REV. STAT., c. 40, § 18 (1947). 

© Klajbor v. Klajbor, 398 Ill. 152, 75 N. E.2d 353 (1947); Ollman v. Ollman, 
396 Ill. 176, 71 N. E.2d 50 (1947). 

* Klajbor v. Klajbor, supra note 60. 

® Shipman v. Shipman, 360 Ill. 635, 196 N. E. 797 (1935); Lipe v. Lipe, 327 
Ill. 39, 158 N. E. 411 (1927); Heyman v. Heyman, 210 Ill. 524, 71 N. E. 591 
(1904). 
* Becklenberg v. Becklenberg, 102 Ill. App. 504 (1st Dist. 1902). 
* Wilson v. Smart, 324 Ill. 276, 155 N. E. 288 (1927). 
® Proctor v. Proctor, 215 Ill. 275, 277, 74 N. E. 145, 146 (1905). 
* Ibid. 
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“So much of the decree as sought to vest in defendant in error 
an interest in real estate in Ohio was extra-territorial and beyond the 
jurisdiction of the court. That part of the decree was purely a: pro- 
ceeding inremand . . . must be controlled by the laws of the 
State of its situs.” 


We find no cases where the divorce was granted upon constructive 
service in which the Supreme Court has approved the transfer of prop- 
erty located within the State of Illinois but outside the county, but the in- 
ference arising from Wilson v. Smart °** would indicate that this could not 
be done. 

A judgment or decree rendered in another state on constructive service 
will not warrant that court in ordering the disposition of property within 
the State of Illinois. However, a judgment of such a state, based upon 
personal service and appropriate pleadings, which orders one of the parties 
to convey title to Illinois land and provides that upon the failure of one of 
the parties to execute a conveyance as ordered by the court, a conveyance 
will be made by a master, would be recognized in Illinois, and a deed by 
such a master would pass title.** 

The court has the power to transfer property from one party to an- 
other in connection with the granting of a divorce and may adjust the 
equities in any property owned by them jointly, but in order to warrant 
such action by the court, there must -be special circumstances and existing 
equities justifying the conveyance, and such special circumstances must be 
alleged in the bill and established by the proof. 

Before the court may transfer the property from one party to the 
other, it is necessary for the pleadings in the case to specifically request such 
relief, and a prayer for divorce coupled with a general prayer for ‘‘such 
other and further relief as the court may deem fit,’’ has generally been held 
not sufficient for this purpose.”° 

It has also been held that it is erroneous for the court by decree to di- 
vest the title of one party and to vest that title in the other."" The reason 
for this is that the court is a court of equity, and normally has no power to 
vest legal titles. The proper way is to order a conveyance by the party and 
to provide for a conveyance by an officer of the court if the party refuses. 

The question of the propriety of the court’s ordering the transfer of 
property of one person to another is dependent to a large extent upon the 
equities which exist in a particular case. It is well-settled that some special 


7 324 Ill. 276, 155 N. E. 288 (1905). 

* Bevans v. Murray, 251 Ill. 603, 96 N. E. 546 (1911). 

® Podgornik v. Podgornik, 392 Ill. 124, 63 N. E.2d 715 (1945); Anderson v. 
Anderson, 380 Ill. 435, 44 N. E.2d 54 (1942); Bissett v. Bissett, 375 Ill. 551, 31 
N. E.2d 955 (1941). 

™ Podgornik v. Podgornik, supra note 69; Pantano v. Pantano, 375 Ill. 215, 30 
N. E.2d 642 (1940); Walsh v. Walsh, 372 Ill. 254, 23 N. E.2d 341 (1939); Rolinitis 
v. Rolinitis, 335 Ill. 260, 167 N. E.2d 68 (1929). 
™ Lipe v. Lipe, 327 Ill. 39, 158 N. E. 411 (1927). 
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circumstances must be present in order to authorize the court to so act. In 
this article, it is not intended to treat at length the questions which arise 
from transfers of title in lieu of alimony or in satisfaction of alimony. These 
questions, however, are so closely interlocked with those of other transfers 
that it is difficult to disregard them entirely. Thus the Court said in 
Shekerjian v. Shekerjian ™ that while the court has the right and power to 
assign a part or all of the real estate of the husband in fee to the wife as 
alimony, ordinarily this should not be done unless special circumstances 
exist justifying such a decree, and several cases are cited as authority for this 
proposition. 
In Gilbert v. Gilbert,”® the Court stated: 


“The first question to settle in a case allowing alimony is the 
equitable rights of the parties in the property, real or personal, held 
and owned by them. . . . After the equities of the parties in 
all the property belonging to them have been adjusted in the manner 
aforesaid, then the amount payable to the wife in money, if any, may 
be determined by the rule aforesaid, after taking into consideration 
the value and income of the property so vested in them, respectively, 
by the court’s order.”’ 


From these two cases, it appears that the propriety of the court in 
awarding property for alimony is also dependent on the special circum- 
stances which exist between the parties in a given case. The rules of law 
upon which the court will order a transfer of real property seem to be most 
clearly set out in the decision of Bissett v. Bissett :"* 


“The general rule in this State is that in a divorce proceeding the 
court will not transfer to the wife, who has prevailed in the suit, the 
fee simple title to real estate of which the husband is seized, unless the 
wife shows special equities which would justify it. (Byerly v. Byerly, 
363 Ill. 517.) Where the wife makes no contribution to the acquir- 
ing of real estate a conveyance to her upon a divorce is not justified, 
except only in cases of special equity. (Lipe v. Lipe, 327 Ill. 39.) 
The usual and proper practice, unless special circumstances justify a 
different course, is to give the wife an allowance, under the control of 
the court, and not vest the fee of real estate in her. A claim that arises 
from the marriage relation, alone, is not sufficient. (Meighen v. 
Meighen, 307 Ill. 306.) Where special equities are claimed, justify- 
ing the conveyance of the husband’s property to the wife, the special 
circumstances must be alleged in the complaint and established by 
proof. (Geisler v. Geisler, 336 Ill. 410; Lewis v. Lewis, 316 id. 
447.) Where there has been contribution made by the wife, or a gift 
or voluntary conveyance made to her by the husband, the rule is stated 
as follows: ‘If the wife or husband has property in his own name, ac- 
quired solely by him and in his own right and to which the other has 
not in any way contributed, then it is the right of that party to re- 
main vested with such title. If there is property held by one of them 


% 346 Ill. 101, 178 N. E. 365 (1931). 
305 Ill. 216, 222, 137 N. E. 99, 101 (1922): 
375 Il. 551, 555, 31 N. E.2d 955, 957 (1941). 
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which has been accumulated by the joint efforts of the two or by the 
funds of both, then such property should be divided according to 
such equity as exists between them. If either party has, by gift, been 
invested with property acquired entirely by the one making: the gift, 
then the court may properly revest the title in the party making the 
gift, without regard to the question of the gift being voluntary or 
otherwise, or make an equitable division between them.’ (Gilbert v. 
Gilbert, 305 Ill. 216, 222.) The rule in that case is approved in 
Termaat v. Termaat, 357 Ill. 472.” 


Property Acquired Through Joint Efforts 


There appears to be a reasonable measure of agreement in all the de- 
cisions that if the property is acquired through the joint efforts of the hus- 
band and wife, the court will divide the property between the parties as 
their equities appear.”® . 

If the property is held in the name of a third person or trustee, such 
person can be brought into court and compelled to convey the title if the 
equities warrant such action.”® 

In Insoda v. Insoda™ the property was originally taken in the name 
of the wife. Upon acquiring it, she erected a new building upon it, the 
total value of which was approximately $18,000. The property was op- 
erated as a tavern and appears to have been paid for through the joint 
efforts of the parties. She subsequently procured the conveyance of the title 
to a trustee for her sole benefit, and her husband joined in this deed. The 
lower court ordered that the property be held for the joint benefit of the 
two parties, and the Supreme Court sustained this decision on the ground 
that the property was paid for by the joint efforts of the parties. To im- 
plement its decree, it ordered the property reconveyed to the two parties in 
equal shares. 

If the property was obtained through the joint endeavor of the 
parties and the title held by them jointly, the court should not divest either 
party of his title because of subsequent misconduct, particularly where no 
fraud is shown at the time of the acquisition of the title.” 


Property Acquired Through Efforts of One Party 


It was said in Gilbert v. Gilbert ™ that if either party has property in 
his own name acquired solely by him and in his own right and to which 
the other has in no way contributed, it is the right of that party to remain 


% Chmiel v. Chmiel, 399 Ill. 91, 77 N. E.2d 162 (1948); Anderson v.. Anderson, 
380 Ill. 435, 44 N. E.2d 54 (1942); Termaat v. Termaat, 357 Ill. 472, 192 N. E. 
347 (1934); Soltysik v. Soltysik, 317 Ill. 247, 148 N. E. 40 (1925); Gilbert v. Gil- 
bert, 305 Ill. 216, 137 N. E. 99 (1922); Whetstone v. Whetstone, 169 Ill. App. 171 
(4th Dist. 1912). 

%® Insoda v. Insoda, 400 Ill. 596, 81 N. E.2d 473 (1948). 

™ Ibid. 

% Walsh v. Walsh, 372 Ill. 254, 23 N. E.2d 341 (1939); Arliskas v. Arliskas, 
343 Ill. 112, 175 N. E. 6 (1931); Fischer v. Fischer, 245 Ill. 426, 92 N. E. 283 
(1910); Whetstone v. Whetstone, 169 Ill. App. 171 (4th Dist. 1912). 

™ 305 Ill. 216, 137 N. E.2d 99 (1922). 
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vested with such title. There seems to be no disagreement in principle with 
this statement although a few cases are found where such property is 
transferred in lieu of alimony. 

The cases which cause the court the severest headaches arise from 
those situations in which one party furnished the money for the purchase 
of the property and then transferred the title to the other or created a joint 
tenancy or tenancy in common by which the spouse became a joint owner. 
There seems to be no doubt but that the court may revest the title in the 
party making the gift, and the cases are clear that this will be done if it 
appears that there is any fraud or misrepresentation used to procure the 
gift.®° 

Conveyances Procured by Fraud 

Thus in Walsh v. Walsh *' the Court ordered the title reconveyed 
where it was procured by threats of the wife and by her false promises that 
she would mend her ways, and where it was clearly shown that she had no 
intention of changing her conduct toward her husband. 

In Shipman v. Shipman * the title to the property was held in joint 
tenancy. The plaintiff testified that the only reason for transferring the 
property to himself and his wife in joint tenancy was his wife’s statement 
that she would not live with him unless he did so. The marriage lasted 
only eight months. The Court ordered a conveyance of the property to the 
husband. 

It has been held that where a wife, after abandonment by her spouse, 
disposed of his personal property and with the proceeds purchased land 
in her own name, a subsequent decree of divorce in her favor could direct 
her to convey the land to her husband.** 

Where a wife purchased the property and the husband secretly and 
fraudulently inserted his name as one of the grantees, the Court was 
justified in requiring a conveyance to the wife upon divorce.** 

In Gercke v. Gercke * the Court ordered a reconveyance of a title 
conveyed by the wife to a son by a former marriage. The deed was joined 
in by the husband, but he understood that it was to be to himself and the 
son in joint tenancy. The property was acquired by their joint efforts. 


Conveyances in Absence of Fraud 


If, however, there was no fraud present at the time the gift was made, 
there is a wide cleavage in the decisions as to whether such gifts should be 
returned or whether the donee should retain the property. 


© Bissett v. Bissett, 375 Ill. 551, 31 N. E.2d 955 (1941); Wesselhoeft v. Wessel- 
hoeft, 369 Ill. 419, 17 N. E.2d 56 (1938); Spalding v. Spalding, 361 Ill. 387, 198 
N. E. 136, 631 (1935). 

"372 Ill. 254, 23 N. E.2d 341 (1939). 

= 360 Ill. 635, 196 N. E. 797 (1935). 

® Stewartson v. Stewartson, 15 Ill. 146 (1853). 

* Brown v. Brown, 265 Ill. 546, 107 N. E. 113 (1914). 

*'33) Til. 413, 163 N. EB. 323. (1928). 
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In Stromsen v. Stromsen,* a bill for partition was filed by the hus- 
band and wife, the action arising from their marital difficulties. The title to 
this property was held in joint tenancy, and it was attempted, among other 
things, to show that the improvements were paid for by the husband and 
that, therefore, their value should be awarded to him, and the land only 
subjected to partition. The Court, however, held that where title is held 
in joint tenancy, the presumption is that the real estate was a gift and that, 
likewise, the improvements on the premises were a gift. The general rule, 
the Court stated, that where one joint tenant improves the joint premises, 
he will be entitled to compensation to the extent of the actual increase in 
value, does not apply to agreements between husband and wife if the 
premises are purchased and improved and conveyed to the wife as a gift. 
In order to overcome this presumption, the evidence must be clear and 
unmistakable and almost sound of fraud. 

In Podgorntk v. Podgornik * the record disclosed that the property 
had been owned by the husband. In 1941, or approximately two years 
before the divorce, he created joint tenancies with his wife in three parcels 
of land. The lower court ordered that two of these parcels be conveyed to 
him, and that one parcel be conveyed to his wife as part of the property 
settlement. The Supreme Court reversed this portion of the decree and 
stated that without some finding of fraud or special circumstances, a court 
had no right to compel the conveyance of land from one party to the other, 
even though it had jurisdiction of the parties through a bill for divorce. 

In the case of Arliskas v. Arliskas, the Court adhered to the rule that 
the conveyance will normally be treated as a gift, and the court will not 
transfer the title unless it can be shown that there was an element of fraud 
present at the time of the gift, regardless of the fact that the divorce was 
obained because of the fault of the wife to whom the gift had been made.** 

In Walsh v. Walsh ** the Court stated that the rule in these cases is 
as follows: 

“If the transaction is fair and honest and made in good faith, 
subsequent acts of misconduct . . . not in contemplation at the time 
of conveyance would probably not warrant ...acancellation.... If, 
however, . . . she contemplated an abandonment of her marital duties 


after securing such conveyance, a court of equity will grant relief and 
restore the property to her husband.”’ 


In Spalding v. Spalding * there were many questions involved in the 
accounting between the parties. It appeared that the wife had brought 
into the marriage considerable property, and that during the existence of 


® 397 Ill. 260, 73 N. E.2d 272 (1947). 

392 Ill. 124, 63 N. E.2d 715 (1945). 

343 Ill. 112, 175 N. E. 6 (1931). 

© 372 Wl. 254, 256, 23 N. E.2d 341, 342 (1939). 
° 361 Ill. 387, 198 N. E. 136, 631 (1935). 
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the marriage, the husband had, with the knowledge and consent of his 
wife, appropriated the income from the property and used it for the sup- 
port of the family. The Court held that this must be treated as a gift, and 
at the time of the divorce, the Court would not charge the husband with 
the amount of the income so appropriated, regardless of the fact that he 
would normally have the duty of supporting the family. In the same case 
the Court held that it would not require an accounting between the parties 
as to the amount of money which each supplied for the purchase of a piece 
of property. It appeared that the lower court found the wife supplied 
approximately five-ninths and the husband, four-ninths of the purchase 
money. The Court, however, stated that this surplus was assumed to be 
a gift in the absence of proof of a contrary contention. In a dissenting 
opinion, Judge Farthing felt that the Court had overlooked and ignored 
the rule in Gilbert v. Gilbert ** and Termaat v. Termaat,*? but we find no 
cases which have overruled the Spalding case. In this case also it appeared 
that a conveyance of one-half of a certain piece held by the parties as 
joint tenants had been obtained by fraud, and this portion was ordered 
reconveyed. 

On the other hand, the Supreme Court stated in Gilbert v. Gilbert * 
that “‘if either party has by gift been invested with property acquired 
entirely by the one making the gift, then the court may properly re-vest 
the title in the party making the gift, without regard to the question of the 
gift being voluntary or otherwise, or make an equitable division between 
them.’ The Court cites Decker v. Decker ** as authority for this rule. 


The same result was reached in Bissett v. Bissett ** where the property 
was purchased by the husband at the time of marriage and taken in joint 
tenancy. The evidence showed that the parties lived together for only three 
months. In this case the Court stated that ‘“‘whether the joint interest 
standing of record in the name of appellee was procured in disregard of 
the directions of the appellant or was made as a gift, as claimed by appellee, 
is immaterial, as it is clear it would not have been made except for the 
contemplated marriage, and the husband still remains the equitable owner 
of the property in case of a dissolution of the marriage.” 


Personal Property 


The rules relating to real property have been held to apply to per- 
sonal property, and the power of the court to order transfer of such 


"305 fil. 216, 157 'N. B.:99 (1922). 

* 357 Ill. 472, 192 N. EB. 347 (1934). 

305) M1. '216;.157-N. EB. 99: C1922). 

*279 Ill. 300, 116 N. E. 688 (1917). 

© 375 Ill. 551, 557, 31 N. E.2d 955, 958 (1941). 
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personal property in accordance with the equities appears to be un- 
questioned.*° 

In Spalding v. Spalding,” the evidence showed that the wife pledged 
her securities to support the stock speculations of her husband which 
turned out badly. The Court held that although she had signed the various 
notes at the bank, her signature was in support of his speculations and 
at his suggestion and direction and ordered him to pay her the amount of 
the properties so lost by him. 

In granting a divorce to a wife, the court has the power to require 
her to refund money she has drawn from a bank, the money having been 
deposited in the joint account of her husband and herself, and subject to 
the checks of either person.** In this case it was shown that the withdrawal 
occurred a few days before the institution of the divorce proceedings and 
that all but a few dollars was applied to her own use. 


Collateral Attack 


Even though the court’s decision transferring property was not war- 
ranted by the facts of the case, the decree is binding upon the parties unless 
modified or set aside by direct attack, and the question cannot be raised in 
a subsequent partition suit between the parties, as this is a type of collateral 
attack.*° 

In Ward v. Sampson,’ an action brought by a husband to set aside 
a portion of a divorce decree directing the husband to convey title to realty 
to his wife was started eight years after the divorce and after the wife's 
death. A counterclaim was filed and the Supreme Court sustained a decree 
of the lower court which directed the conveyance of the realty to the wife’s 
heirs. It appears that there were no intervening rights of innocent parties. 


EFFECT ON A WILL 


A divorce has no effect upon a will made by either party prior to the 
decree of divorce. It has been stated by the Supreme Court that since 
Section 46 of the Administration Act '°* provides for the statutory methods 
by which a will can be revoked and does not specifically include divorce 
as one of the methods, the court will not treat divorce as an implied 
revocation of a previously executed will.'” 


* Bissett v. Bissett, 375 Ill. 551, 31 N. E.2d 955 (1941); Spalding v. Spalding, 
361 Ill. 387, 198 N. E. 136, 631 (1935). 

7 361 Ill. 387, 198 N. E. 136, 631 (1935). 

* Gercke v. Gercke, 331 Ill. 413, 163 N. E. 323 (1928). 

® Wilson v. Smart, 324 Ill. 276, 155 N. E. 288 (1927). 

10 395 Ill. 353, 70 N. E.2d 324 (1946). 

WILL. REV. STAT., c. 3, § 197 (1947). 

1 Gartin v. Gartin, 371 Ill. 418, 21 N. E.2d 289 (1939). 
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ACTIONS FOR SEPARATE MAINTENANCE 


Section 1 of the Separate Maintenance Act,’ as revised by an 
amendment which became effective December 1, 1947, provides for an 
action by either the husband or wife for the purpose of obtaining the 
right to live separate and apart from each other. The purpose of the act is 
to permit the parties to live separate and apart without giving rise to cause 
for divorce on the grounds of desertion. 

This action does not destroy the marital status of the parties and 
consequently does not directly affect either dower or homestead, although, 
as noted above, it could establish the fact that the homestead interest was 
held by the wife as the head of the household rather than by the husband. 

Under the provisions of this statute, the court has the power to charge 
either party with an allowance for support. If the party against whom the 
allowance is to be charged is personally before the court, the court has 
jurisdiction to render a personal judgment against him, but if no such 
service is had upon him, the power of the court is in rem and could only 
attach against the property owned by the defendant within the jurisdiction 
of the court.?% 

It has been held that a judgment entered upon personal service is like 
any other judgment and can be made a lien on the defendant’s real estate ?°° 
but that the court has no power to make the decree a lien on personal 
property.*°° 

Under its general equity powers, the court may, provided the plead- 
ings are sufficient, determine the title to stocks or money which are held in 
the name of either party or in the joint names of the parties. 

In granting a decree of separate maintenance, however, the court has 
no power to incorporate therein any provision barring the wife's right of 
dower.’ It has no power to order a transfer of property from one party 
to another by invoking the provisions of the Divorce Act. It may, under 
its general chancery powers, after entering a decree for support, set aside a 
conveyance made by either party to a third person for the purposes of 
avoiding the lien of such support judgment.’ 


*8 ILL. REV. STAT., c. 68, § 22 (1947). 

34 Cox v. Cox, 192 Ill. App. 286 (1st Dist. 1915). 

*8 Cash v. Cash, 180 Ill. App. 31 (4th Dist. 1913), 201 Ill. App. 151 (3d Dist. 
1916). 

% Hunter v. Hunter, 121 Ill. App. 380 (3d Dist. 1905); Harris v. Harris, 109 
Ill. App. 148 (3d Dist. 1902). 

1 Decker v. Decker, 279 Ill. 300, 116 N. E. 688 (1917); Burgess v. Burgess, 
189 Ill. App. 513 (1st Dist. 1914). 

28 Spohr v. Kraus, 197 Ill. App. 348 (1st Dist. 1916). 

1° Dieke v. Dieke, 182 Ill. App. 13 (1st Dist. 1913). 
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ANNULMENT OF MARRIAGE 


Under Section 1 of the Divorce Act,??° chancery courts are given the 
power to dissolve a marriage upon proof that one party had a husband or 
wife living at the time of such marriage. In addition to this, courts of 
chancery, under their general equity powers, have power to annul mar- 
riages under appropriate circumstances. 

A decree annulling the marriage is a finding of the court that the 
mafriage never existed. As a consequence of such a finding, the court 
necessarily determines that neither party has inchoate dower in any of the 
property of the other because the existence of a valid marriage is necessary 
to give rise to inchoate dower. 

It has been held that the court is not warranted in granting alimony 
in connection with annulment proceedings, since a prerequisite to alimony 
is a valid marriage.‘ 

It would seem also that homestead would not be affected by such a 
decree and that the court would be without power to award homestead 
rights in the property of the other to either party. 


AGREEMENTS BETWEEN HUSBAND AND WIFE 
FOR THE DISPOSITION OF PROPERTY 


A husband and wife, or parties who intend to become husband and 
wife, may enter into a contract with each other relating to their property 
rights.42, Such a contract, if based upon a valuable consideration, may 
adjust their mutual property rights and may release to each other all rights 
and estates, including dower.** 

The contract must not only be legally executed but, because of the 
relationship of the parties, must be fair and just.* It makes no difference 
whether the contract was executed before or after the marriage was con- 
summated, as the test in either case appears to be identical. 

A contract between a husband and wife to live separate and apart is 
not illegal per se, and such contracts have been sustained, particularly in 


MOILL. REV. STAT., c. 40, § 1 (1940). 

™ Pickell v. Pickell, 258 Ill. App. 132 (2d Dist. 1930); Arado v. Arado, 205 Iil. 
App. 261 (1st Dist. 1917), aff'd, 281 Ill. 123, 117 N. E. 816 (1917). 

“2 ILL. REV. STAT., c. 68, § 6 (1947); Lagow v. Snapp, 400 Ill. 414, 81 N. E. 
2d 144 (1948). 

48 Stoltze v. Stoltze, 393 Ill. 433, 66 N. E.2d 424 (1946); Weinebrod v. 
Rohdenburg, 343 Ill. 318, 175 N. E. 379 (1931); Kirchner v. Morrison, 320 Ill. 236, 
150 N. E. 690 (1926); Edwards v. Edwards, 267 Ill. 111, 107 N. E. 847 (1915); 
Stokes v. Stokes, 240 Ill. 330, 88 N. E. 829 (1909). 

™4 Guhl v. Guhl, 376 Ill. 100, 33 N. E.2d 185 (1941); Kosakowski v. Bagdon, 
369 Ill. 252, 16 N. E.2d 745 (1938). 
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cases where the health of one of the parties required such separation.’® 
These contracts are not, however, looked upon with favor by the law.'"® 

An agreement made between husband and wife living separate and 
apart, in contemplation of divorce and entered into freely and understand- 
ingly, may be enforced.'?7 Such contracts between husband and wife have 
been sustained, even though it appears from the terms of the contract that 
it was contemplated that either party might thereafter obtain a divorce if 
just cause arose.**® 

It is contrary to public policy for such a contract to provide that the 
granting of a divorce is part of the consideration.1'® However, a contract 
may be made which relates to the amount of alimony to be paid and which 
divides the property in the event a divorce is granted by the court.'*° 

A husband and wife may not enter into an agreement which dis- 
charges a husband from his legal obligation to support the wife, and such 
a contract is void as against public policy.’*! In such contracts the court 
usually holds the entire contract void on the grounds that the portion of 
the contract dealing with release of support is so interwoven with the 
remainder of the contract that this clause is inseparable.1*? 

Where a portion of a decree of divorce, providing for settlement of 
property rights, is entered by mutual consent, this will amount to a bind- 
ing enforceable contract.1** 

A property settlement will be enforced even though not incorporated 
in the decree of divorce, provided it is not contrary to public policy.'** 

In the Swanell case #*5 a contract between an estranged husband and 
wife provided that a residence property, which the parties held in joint 
tenancy, should not be conveyed by either party. A divorce decree was 
entered which made no mention of the contract. Subsequently Wilson, 
the ex-husband, remarried and conveyed his share of the joint tenancy to 
his second wife. Wilson died and his former wife claimed the entire title 
on the basis of her survivorship. The Court held that the contract was 
valid, was not a restraint on alienation, and set aside the deed to the second 
wife. 

™ Stoltze v. Stoltze, 393 Ill. 433, 66 N. E.2d 424 (1946); VanKoten v. Van- 
Koten, 323 Ill. 323, 154 N. E. 146 (1926). 

® Boyd v. Boyd, 188 Ill. App. 136 (3d Dist. 1914). 

"7 Stoltze v. Stoltze, 393 Ill. 433, 66 N. E.2d 424 (1946); VanKoten v. Van- 
Koten, 323 Ill. 323, 154 N. E. 146 (1926); Lyons v. Schanbacher, 316 Ill. 569, 147 
N. E. 440 (1925). 

™8T yman v. Lyman, 268 Ill. App. 274 (1st Dist. 1932). 

4° Kohler v. Kohler, 316 Ill. 33, 146 N. E. 476 (1925). 

” King v. King, 290 Ill. App. 160, 8 N. E.2d 375 (1st Dist. 1937). 

11 agow v. Snapp, 400 Ill. 414, 81 N. E.2d 144 (1948); Lyons v. Schan- 
bacher, 316 Ill. 569, 147 N. E. 440 (1925). 

2 Lagow v. Snapp, supra note 121; Berge v. Berge, 366 Ill. 228, 8 N. E.2d 623 
(1937): Vock v. Vock, 365 Ill. 432, 6 N. E.2d 843 (1937). 

3 King v. King, 290 Ill. App. 160, 8 N. E.2d 375 (Ist Dist. 1939). 


* Swanell v. Wilson, 400 Il. 138, 79 N. E.2d 26 (1948). 
bid. 





THE CONFLICT OF LAWS IN DIVORCE 


BY HAROLD W. HOLT*® 


INTRODUCTION 


A DECREE OF A COURT in State X? professes to terminate the legal 
relationship of husband and wife theretofore existing between a certain 
man, H, and a certain woman, W. The termination of such relationship 
by court decree is generally termed a divorce absolute, a divorce from the 
bonds of matrimony, a divorce a vinculo, or, simply, a divorce. Subse- 
quently the question may arise whether a court in Illinois should recognize 
the decree of the State X oourt as a termination of the marital relationship. 
If the decree of State X awarded alimony to one spouse—usually the wife, 
even in these days of “‘equal rights’’—the question may arise as to the effect 
an Illinois court should give such award. If the State X decree makes no 
provision as to alimony, may a court in Illinois subsequently make an 
award? A question may arise in an Illinois court as to the effect of the 
State X decree on the legal relations of one spouse or the other with refer- 
ence to certain land in Illinois. On the death of one of the twain, a ques- 
tion may arise in an IIlinois court as to the effect of the State X decree on 
the legal relations of the survivor with reference to assets owned by the 
deceased at death of the kind termed ‘‘personal estate.’’ Again, what effect 
should an Illinois court attach to the State X decree in an Illinois proceed- 
ing to determine the custody of minor children of the couple? These ques- 
tions, it has been said by a present-day writer and judge, “‘especially as 
among the states of the United States, are many, and often difficult.’’ ? No 
lawyer of experience, certainly no teacher of Conflict of Laws, will 
disagree with him. 

The Supreme Court of the United States has struggled with some of 
the questions just outlined and with others concerning the effect to be given 
in the courts of one state to a divorce granted in a court of a sister state. 
To some questions, it has given reasonably clear solutions. As to others, 


*HAROLD W. HOLT. A.B. 1917, Dartmouth College; LL.B. 1920, 
§.J.D. 1928, Harvard University; Professor of Law, University of 
Illinois. 


> Unless the context otherwise indicates, ‘‘state’’ is used to designate a state of the 
United States. As so used, the word ‘‘denotes a territorial unit in which the general body 
of law is separate and distinct from the law of any other territorial unit.’’ See RESTATE- 
MENT, CONFLICT OF LAws § 2 (1934). 

? GOODRICH, CONFLICT OF LAWS 396 (3d ed. 1949). See also Jackson, Full 
Faith and Credit—The Lawyer’s Clause of the Constitution, 45 COL. L. REV. 1, 14 
(1945). 
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the student of the law—whether practitioner or teacher—is still left to 
grope, if not in darkness, at least in twilight. None of the landmark cases 
in the Federal Supreme Court in the field under consideration have been 
taken to that tribunal from the Illinois courts. That may be a cause for 
congratulation to the Illinois Bench and Bar. Whether it is or not, need 
not be debated. Suffice to say, a perusal of specific Illinois cases indicates 
that there are certain problems that warrant consideration by the legal 
profession in the state. Within the limitations of the space afforded us, we 
now turn to a consideration of some of those problems. We will be 
particularly concerned with problems of full faith and credit under the 
Federal Constitution * and implementing federal legislation.* 


RECOGNITION OF A FOREIGN DECREE AS 
TERMINATING A MARRIAGE 


There seem to be no Illinois cases on the point whether a decree of a 
foreign country should have recognition as a termination of a marriage. 
Illinois cases have involved decrees of divorce foreign in the sense that they 
were granted in states of the American Union other than the State of 
Illinois. Many of these sister states’ decrees were granted in suits in which 
the respondent spouse (nonresident in the state purporting to grant the 
divorce) was served only constructively and did not appear in person or by 
attorney. For the sake of brevity, with due apologies to a distinguished 
justice,® a divorce obtained in such a suit will be termed an ex parte divorce. 
How about the recognition to be extended in the courts of Illinois to such 
a sister state decree? 

For thirty-five years Haddock v. Haddock ® dominated speculation 
in the field of American constitutional theory as to jurisdiction in divorce.’ 
Whatever may have been its scope, the case did not overrule Atherton v. 
Atherton.* During that period, consequently, full faith and credit would 
have been due in certain kinds of litigation in Illinois to some ex parte 
decrees of sister states. That assertion may be made with confidence as to 


®U. S. ConsT. Art. IV, § 1. 

*28 U.S.C. § 1738 (1948). 

5“This Court . . . held in the first Williams case that a state could bring a non- 
resident defendant within its power merely by publication or out-of-state service of its 
summons. It overruled former decisions to introduce what it has aptly characterized in 
Sherrer v. Sherrer . . . as the ‘ex parte divorce.’ To me ex parte divorce is a concept as 
perverse and unrealistic as an ex parte marriage.’’ Mr. Justice Jackson dissenting, in Rice v. 
Rice, 336 U. S. 674, 678, 69 Sup. Ct. 751, 753 (1949). 

*201 U. S. 562, 26 Sup. Ct. 525 (1906). 


™“Jurisdiction’’ denotes the capacity of a state to deal with legal relations in such 
manner that its action will be given recognition in other states. 


*181 U.S. 155, 21 Sup. Cr. 544 (1901). 
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an ex parte decree obtained by a husband, H, in State X, the state of his 
domicile, provided State X was also the state in which he and his wife, W, 
had last been domiciled together as man and wife—the state of last matri- 
monial domicile, so-called °—and provided that the suit for divorce in 
State X had been conducted with due regard for the requirements of “‘pro- 
cedural due process.”’ ° In a subsequent suit in Illinois by W for separate 
maintenance, full faith and credit would have been due the State X decree 
as a termination of the marriage." 


Suppose, however, that the state of last matrimonial domicile of H 
and W had been Illinois, that H had subsequently become bona fide domi- 
ciled in State X, there had obtained his ex parte divorce, and still later had 
been sued by W in Illinois for separate maintenance. Illinois could un- 
doubtedly have given a decree in favor of W.’? It would have been im- 
material that the divorce proceedings in State X had been conducted with 
due regard to the requirements of procedural due process. An Illinois court 
could have held that H was still under a duty to provide support for W. 
The full faith and credit clause would not have required a different re- 
sult. Perhaps, however, Illinois might have been required to give full 
faith and credit to H’s ex parte State X decree as a termination of his mar- 
riage to W, giving him the privilege of marrying another woman.*® 


Since Williams v. North Carolina I,** even though H and W were last 
matrimonially domiciled in Illinois, Illinois courts are required to give 
full faith and credit to State X’s ex parte decree of divorce as a termination 
of the marriage relationship if the spouse obtaining such decree is found to 
have had a bona fide domicile in State X at the time of the rendition of the 
decree. In that event, whatever may be the effect of the State X decree as 


* Whether or not the fact that a state is the state of Jast matrimonial domicile is of 
peculiar significance in divorce jurisdiction will subsequently be considered. At one time it 
certainly was: Haddock v. Haddock, see note 6 supra; Atherton v. Atherton, see note 8 
supra; and see Williams v. North Carolina, 317 U. S. 287, 296 et seq., 63 Sup. Ct. 207, 
212 et seq. (1942); cf. RESTATEMENT, CONFLICT OF LAws § 113(b), comment f 
(1934). 

19 See Atherton v. Atherton, 181 U. S. 155, 172-73, 21 Sup. Ct. 544, 550-51 
(1901), and Mr. Justice Douglas’ comment in Williams v. North Carolina, supra note 9, 
at 299, 63 Sup. Ct. at 213. The requirements of ‘‘procedural due process’ are 
not satisfied unless approved methods of giving notice of the action to the respondent 
spouse have been followed—methods reasonably calculated to give knowledge of the action 
—and an adequate chance to be heard in the divorce court. See Milliken v. Meyer, 311 
U. S. 457, 61 Sup. Ct. 339 (1940) ; McDonald v. Mabee, 243 U. S. 90, 37 Sup. Ct. 
343 (1917). 

™ Atherton v. Atherton, see note 8 supra. 

™ Haddock v. Haddock, see note 6 supra. 

% See Bingham, The American Law Institute v. The Supreme Court—In the Mat- 
ter of Haddock v. Haddock, 21 CORN. L. Q. 393 (1936); Bingham, Song of Sixpence, 
29 CorRN. L. Q. 1 (1943). 

4317 U. S. 287, 63 Sup. Ct. 207 (1942). 
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to rights of support, each spouse is free to remarry.’®> And after Williams v. 
North Carolina I, a married woman may acquire a domicile in State X as 
easily as a married man—or with as much difficulty! ?° 

It is to be expected that a State X court granting an ex parte divorce 
will find that the party seeking the divorce, whether H or W, had the 
requisite domicile in State X. Such finding, however, does not preclude a 
court of Illinois, the state of last matrimonial domicile, from making its 
own determination as to whether or not the spouse obtaining the divorce 
had acquired the requisite domicile in State X, provided the Illinois court 
gives ‘‘appropriate weight’’ to the finding of domicile in the State X decree, 
and that finding is allowed to be overturned only ‘‘by relevant standards of 
proof.’’ 1’ These requirements the courts of Illinois will meet without 
undue trouble.'® 

In Williams v. North Carolina, the guilt of defendants in a North 
Carolina prosecution for bigamous cohabitation turned on the validity of 
their intermarriage in Nevada following ex parte divorces they had obtained 
in the latter state. In the first Williams case,'° the Supreme Court had to 
assume that the North Carolina courts had permitted the defendants to be 
convicted even though they had acquired bona fide domiciles in Nevada at 
the time they obtained their divorces. Counsel for the State of North 
Carolina seem to have admitted, when the case was before the Supreme 


% It is to be remembered that in Williams v. North Carolina, supra note 14, the 
defendants in a North Carolina criminal prosecution for bigamous cohabitation claimed 
that they had been lawfully married in Nevada after each had secured an ex parte Nevada 
divorce from a respondent spouse who remained in North Carolina. If North Carolina is 
required by the Full Faith and Credit Clause to give recognition to the Nevada decrees as 
terminations of the respective marriages, the parties securing the same must be free to inter- 
marry. It has been suggested that the spouses who were named as respondents in the Nevada 
suits, but who remained in North Carolina, might still be incapable of contracting other 
marriages, at least in North Carolina. See Bingham, Song of Sixpence, supra note 13, at 
12. At present writing, however, there would seem to be little doubt that they would be 
capable of contracting other marriages. As will be brought out later, it is highly probable 
that the Supreme Court of the United States would not permit North Carolina to dis- 
criminate against sister state ex parte divorce decrees. 

** See note 14 supra at 300-01, 63 Sup. Ct. at 214. 

Williams v. North Carolina, 325 U. S. 226, 236, 65 Sup. Ct. 1092, 1098 
(1945). 

8 See comments of Mr. Justice Frankfurter in Williams v. North Carolina, supra 
note 17 at 235-36, 65 Sup. Ct. at 1097, 1098. Whether or not ‘‘appropriate weight’’ 
has been given to the finding of domicile by the court of a sister state is, perhaps, not a 
difficult question to answer. But what are the ‘‘relevant standards of proof’’ by which 
alone the sister state’s finding may be ‘‘overturned’’? Are they standards set by the Supreme 
Court of the United States? Space is not available for further discussion of the point. 
The Court grants that neither the Fourteenth Amendment nor full faith and credit ‘‘re- 
quires uniformity in the decisions of the courts of different states as to the place of domicil, 
where the exercise of state power is dependent upon domicil within its boundaries.” 
Williams v. North Carolina, supra at 231, 65 Sup. Ct., at 1095-96, quoting from Wor- 
cester County Trust Co. v. Riley, 302 U. S. 292, 299, 58 Sup. Cr. 185, 188 (1937). 


317 U. S. 287, 63 Sup. Ct. 207 (1942). 
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Court, that the defendants had acquired such domiciles.2° The case was 
remanded to the Supreme Court of North Carolina. On retrial the de- 
fendants were again convicted. It was in the second Williams case *! that 
the Supreme Court held that North Carolina could determine whether or 
not the defendants had gained the requisite Nevada domiciles. The litiga- 
tion in North Carolina subsequent to the ex parte Nevada divorces was a 
criminal prosecution to which the state itself was a party. North Carolina, 
however, could have permitted the exercise of a similar power of inde- 
pendent determination in other types of litigation than criminal prosecu- 
tions for bigamous cohabitation.”* Illinois has properly permitted W, in 
her suit against H for separate maintenance, to attack the jurisdiction of 
the Nevada court to grant H an ex parte divorce—to establish that he had 
not acquired a good faith domicile in Nevada.”* In interpleader after H’ 
death to determine the person entitled to the proceeds of a policy of insur 
ance on H’s life, W has been allowed to make a similar attack on the juris- 
diction of an Arkansas court to grant H an ex parte divorce.** It may not 
be amiss to note that in these Illinois cases, Illinois was the state of last 
matrimonial domicile. 

The two cases of Williams v. North Carolina did not, however, 
force the Illinois courts to any reversal of position. More than a decade 
before Haddock v. Haddock, the Supreme Court of Illinois stated, albeit by 
way of dictum, that the courts of [llinois would give effect to an ex parte 
divorce decree of a sister state if the spouse obtaining the same had obtained 
a good faith domicile in that state at the time of the divorce. That case— 
Dunham v. Dunham *®—is important enough to warrant stating it in 
detail. 

H and W were domiciled in Illinois after their marriage. H, the 
husband, filed a bill in the Circuit Court of Cook County for a divorce 
from W on the ground of her adultery with T, seeking to have certain 
conveyances of property set aside and further relief. In his bill he alleged 
that W had gone to South Dakota to set up a “‘fictitious residence’’ in that 
state in an attempt to secure a divorce there. In her answer W denied H’s 














® Williams v. North Carolina, supra note 19, at 291, 63 Sup. Ct. at 210. 

1325 U.S. 226, 65 Sup. Ct. 1092 (1945). 

2 Esenwein v. Commonwealth, 325 U. S. 279, 65 Sup. Ct. 1118 (1945). 

% Atkins v. Atkins, 393 Ill. 202, 65 N. E.2d 801 (1946). The Supreme Court 
of Illinois earlier affirmed a decree of the Circuit Court of Logan County denying effect to 
H’s ex parte Nevada divorce as a bar to W’s action for separate maintenance. 386 Ill. 345, 
54 N. E.2d 488 (1944), cert. granted, 325 U. S. 846, 65 Sup. Ct. 1400 (1945), and 
judgment vacated and case remanded to the Illinois Supreme Court ‘‘to enable it to re- 
examine its decision in the light of Williams v. North Carolina, 325 U.S. 226... and 
Esenwein v. Commonwealth ex rel Esenwein, 325 U. S. 279..." 326 U. S. 683, 66 
Sup. Ct. 20 (1945). 

*% Locomotive Engineers Mut. Life & A. Ins. Ass’n v. Laurent, 172 F.2d 889 
(C. C. A. 7th 1949). W did not succeed in her attack on the jurisdiction of the Arkansas 
court, but she was held entitled to make it. 

* 162 Ill. 589, 44 N. E. 841 (1896). 
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charges. She further alleged that his conduct had forced her to leave him, 
and that she had acquired a residence in South Dakota. She also charged 
H with adultery. H filed a replication. 

While this suit was pending, W obtained an ex parte divorce from H 
in South Dakota on the ground of extreme cruelty. She then filed a cross- 
bill in H’s Illinois divorce suit, praying that her South Dakota decree be 
held a complete bar to H’s suit. H’s demurrer to the cross-bill was sustained, 
and he was granted a divorce. 

The appellate and supreme courts affirmed the decree.2* The Supreme 
Court held that whether or not the South Dakota decree was ‘“‘void’’ for 
fraud, the jurisdiction of the South Dakota court had been put in issue in 
H’s Illinois suit, and that the evidence justified a finding that W had had 
only a ‘‘pretended and assumed residence’’ in South Dakota. 

According to the Supreme Court, had W been found to have acquired 
a bona fide domicile in South Dakota at the time of the rendition of the 
decree by the court of that state, the decree would have been a bar to H’s 
suit in the Circuit Court of Cook County.?7 Even if W had been bona fide 
domiciled in South Dakota, however, the court there should probably 
have stayed the suit pending before it on being informed of the pendency 
of H’s suit in IIlinois.2* And further: 


“While the question is one not free from difficulty, we are of the 
opinion that appellant failed to act in good faith to the court in which 
her suit was brought in South Dakota, that she was guilty of fraud 
upon the court and upon the public in obtaining her decree, and that 
it is therefore void. It would certainly be an anomaly in legal pro- 
cedure if a party to a divorce suit pending here, and in view of all the 
facts disclosed by this record, could, in an ex parte proceeding com- 
menced later in time, obtain a decree in another State and make use of 
it to oust the jurisdiction of the courts of this State, or, rather, to bar 
their further proceedings in the cause. We do not say that such a 
result might in no case be reached, for it must be admitted that if, 
after such disclosure to the court of South Dakota as we hold it was 
the duty of appellant to have made, that court had nevertheless pro- 
ceeded with the cause to final decree, as it had the power to do if she 
had been a bona fide resident there, it might well be that such final 
decree could have been pleaded as a bar to the further maintenance of 
this suit.’’ ?° 


In Dunham v. Dunham, neither H nor W had ever acquired a good 
faith domicile in South Dakota prior to the rendition of the South Dakota 
decree. Such, it must be assumed, was the opinion of the Illinois court. 
Its statements as to the divorce jurisdiction of a state in which only one 


* For the appellate court opinion, see 57 Ill. App. 475 (1st Dist. 1894). 

* Dunham v. Dunham, see note 25 supra, at 615, 44 N. E. at 850. 

* Id. at 614, 44 _N. E. at 849. 

* Id. at 614-15, 44 N. E. at 850. In the Dunham case, ‘“‘bona fide residence” is a 
synonym for ‘‘bona fide domicile.’’ See id. at 605, 607-09, 44 N. E. at 846. 
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spouse is domiciled are only dicta, but no one can read the opinion of Mr. 
Justice Carter and escape the conviction that he and his colleagues gave 
much thought to the problem of divorce jurisdiction as between the states 
of the American Union. Almost half a century, therefore, before Williams 
v. North Carolina I, the Illinois Supreme Court adhered to the view that 
recognition was due a sister state’s ex parte decree of divorce as a termina- 
tion of the marriage, even though the complainant spouse alone had been 
domiciled in such sister state and the respondent spouse had been a non- 
resident thereof, in no way ever subject to the jurisdiction in personam of 
the divorce court, and even though Illinois had been the state of last 
matrimonial domicile. 

For the most part, subsequent cases in Illinois concerned with the 
recognition of sister state divorces were cases where neither party to the 
divorce was found to have been bona fide domiciled in the sister state at the 
time of the decree. It is true that subsequent to Haddock v. Haddock, one 
of the Illinois appellate courts, citing that case, refused recognition to an 
ex parte Mississippi divorce as a termination of the marriage, even though 
the husband, the party securing the divorce, had ceased to be domiciled in 
Illinois and had gained a bona fide domicile in Mississippi.*® The husband, 
however, was found to have committed a fraud on the divorce court in 
Mississippi and to have been guilty of perjury in the Mississippi suit. It 
may well have been those factors that caused the Illinois court to refuse 
recognition to the decree rather than the fact that the Mississippi divorce 
court had lacked jurisdiction in personam over the wife.** 

Attention is now directed to a bothersome problem. Suppose H and 
W were last matrimonially domiciled in State D. H left W in that state, 
went to State X, and there, after the period of ‘‘residence’’ required by the 
statute of State X, obtained an ex parte divorce from W. It is to be assumed 
that the divorce suit in State X was conducted with due regard for the 
requirements of procedural due process. Shortly after the State X divorce, 
H marries S, a spinster or widow, and they come to Illinois to reside and 
ultimately, it may be assumed, are indubitably domiciled in Illinois. In 
litigation between them or between the survivor of them and third persons, 
is full faith and credit due the State X decree of divorce as a termination of 
the marriage between H and W? If Illinois were to prosecute H and S for 
adultery, would full faith and credit be due the State X divorce as a termi- 
nation of the marriage between H and W, entitling H and S to marry? 

It may be that in an Illinois criminal prosecution, full faith and credit 
would be due the State X ex parte divorce decree. Or it may be that an 
Illinois court would be privileged to refuse recognition of the State X 


°° Wynn v. Wynn, 254 Ill. App. 254 (4th Dist. 1929). 

*\ The appellate court may have assumed that the Mississippi decree was without legal 
effect even in Mississippi because of H’s fraud and perjury. The soundness of such an 
assumption is questionable and will later be considered. 
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divorce if, having given ‘‘appropriate weight’’ to the State X finding and 
having allowed that finding to be overturned only ‘‘by relevant standards 
of proof,”’ it found that H had not had a bona fide domicile in State X. 
What the Supreme Court of the United States would hold on this problem 
is a matter for conjecture. In Williams v. North Carolina II, the North 
Carolina court was allowed to determine for itself whether Mr. Williams 
and Mrs. Hendrix had obtained bona fide domiciles in Nevada, thereby 
enabling Nevada to grant them ex parte divorces entitled, under the Con- 
stitution, to recognition in North Carolina as terminations of their respec- 
tive prior marriages. Was it a special interest of North Carolina as the 
state of last matrimonial domicile that led the majority of the Supreme 
Court to allow a North Carolina court to make this determination? If so, 
it may be that the other forty-six states of the Union will be under a duty 
to give full faith and credit to the ex parte Nevada decrees—to accept the 
Nevada court’s finding as to domicile as conclusive on the competency of 
the Nevada court to grant divorces from respondents who are never subject 
to its jurisdiction personally. There is language in Mr. Justice Frank- 
furter’s opinion in the case that points in that direction.** But there is also 
language pointing to the contrary.** 
Let us now consider the situation where the divorce is not ex parte. 


H and W are domiciled together in Illinois as man and wife. W leaves 
H, goes to State X, and after a period of ‘‘residence’’ there, as prescribed 


= Tet is one thing to reopen an issue that has been settled after appropriate oppor- 
tunity to present their contentions has been afforded to all who had an interest in its 
adjudication. This applies also to jurisdictional questions. After a contest these cannot be 
relitigated as between the parties. [citations omitted]. But those not parties to a litiga- 
tion ought not to be foreclosed by the interested actions of others; especially not a State 
which is concerned with the vindication of its own social policy and has no means, cer- 
tainly no effective means, to protect that interest against the selfish action of those outside 
its borders. The State of domicilary origin should not be bound by an unfounded, even if 
not collusive, recital in the record of a court of another State. As to the truth or existence 
of a fact, like that of domicil, upon which depends the power to exert judicial authority, a 
State not a party to the exertion of such judicial authority in another State but seriously 
affected by it has a right, when asserting its own unquestioned authority, to ascertain the 
truth or existence of that crucial fact.” 325 U. S. 226, 230, 65 Sup. Ct. 1092, 1095 
(1945). (Emphasis added). 

“If a finding by the court of one State that domicil in another State has been 
abandoned were conclusive upon the old domiciliary State, the policy of each State in mat- 
ters of most intimate concern could be subverted by the policy of every other State.” 
Supra at 231, 65 Sup. Ct. at 1096. (Emphasis added). 

*® “‘What is true is that all the world need not be present before a court granting the 
decree and yet it must be respected by the other forty-seven States provided—and it is a big 
proviso—the conditions for the exercise of power by the divorce-decreeing court are validly 
established whenever that judgment is elsewhere called into question.’’ Williams v. North 
Carolina, supra note 32 at 232, 65 Sup. Ct. at 1096. (Emphasis added). 

In his dissent Mr. Justice Rutledge was concerned that: ‘“We are not told definitely 
whether Nevada's adjudication or North Carolina’s must be respected, when the question 
is raised in some one of the other forty-six states.”” Supra at 247, 65 Sup. Ct. at 1103. 
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by the statute of State X—usually a minor fraction of a year “*—sues for 
a divorce. H may not be served with process in State X, but he files a 
general appearance and an answer denying the allegations of W’s com- 
plaint, including those as to her residence in X. At trial-W introduces 
evidence to establish her allegation as to a “‘residence’’ in X that entitles 
her under the State X statute to sue in that state for divorce. She also intro- 
duces evidence tending to establish the existence of the ground alleged as 
a cause for divorce. Counsel for H fail to cross-examine W on the issue 
of ‘‘residence’’ or to introduce evidence in rebuttal, although ample oppor- 
tunity is afforded. W obtains a divorce. H fails to appeal to an appellate 
court in X, as he might have done. The decree becomes final in X and is 
valid, so far as X law is concerned. Courts in State X profess to hold that 
jurisdiction to grant W a divorce does not exist unless she is ‘‘domiciled”’ 
in that state at the time of decree. They do not profess to have any require- 
ments as to the content to be given the concept of ‘“‘domicile’’ different from 
those followed in Illinois courts.*® In subsequent litigation between H and 
W in Illinois, the Illinois court would be under a duty to give full faith 


* Arkansas, three months: ARK. STAT., § 34-1208 (1947); Florida, ninety days: 
FLA. STAT., § 65.02 (1941); Idaho, six weeks: IDAHO CODE, § 32-701 (1947); 
Nevada, six weeks: Nev. Stats. 1931, c. 97, NEV. COMP. LAWS, 1931-1941 2 SUPP., 
§ 9460; Wyoming, sixty days: WYO. COMP. STAT., § 3-5907 (1945). 

*® Statutes on divorce jurisdiction are apt to be phrased in terms of ‘‘residence,”’ e. g., 
ILL. REV. STAT., c. 40, § 3 (1947). Undoubtedly the second Williams case will accentu- 
ate a tendency on the part of state courts to profess allegiance to the theory that “‘judicial 
power to grant a divorce. . . is founded on domicil.’"’ On high authority it has been said 
that Florida courts construe the statutory requirements of residence to be that of domicile. 
See opinion of Mr. Chief Justice Vinson in Sherrer v. Sherrer, 334 U. S. 343, 345, foot- 
note 3, 68 Sup. Ct. 1087, 1088 (1948). Even Nevada professes to require more than 
physical presence of the complainant within its borders for a stated period—it professes 
to insist on such presence accompanied by an intent to make a home in that state, ‘‘at least 
for an indefinite period.’’ See Lamb v. Lamb, 57 Nev. 421, 430, 65 P.2d 872, 875 
(1937); Latterner v. Latterner, 51 Nev. 285, 290, 274 Pac. 194, 195 (1929). And 
yet it must be admitted that the nebulous character of the concept of ‘‘domicile,’’ and per- 
haps the exigencies of a particularly difficult case, will lead a court on occasion into a/ 
seeming disregard of the theory that its jurisdiction in divorce is ‘founded on domicile.” 
See Berlingieri v. Berlingieri, 372 Ill. 60, 22 N. E.2d 675 (1939). In a case arising 
under a statute substantially similar, for the present discussion, to the present Illinois 
Divorce Act, the Illinois Court held that a bill for divorce should be dismissed because the 
complainant was in Illinois “for the temporary purpose of his suit, when his domicile 
and business were in Massachusetts.’” Way v. Way, 64 Ill. 406, 413 (1872). It was 
said that the jurisdiction of the Illinois Court rested on ‘“‘something more’’ than the com- 
plainant’s mere ‘‘existence in the county where the suit is commenced.’ Id. at 412. True, 
the ‘‘something more’’ in the Court’s mind may have been less than what it considered 
“‘domicile,’’ but perhaps under modern conditions the “‘something more’’ should be con- 
sidered to be equivalent to ‘“‘domicile.”” It may yet come to be held that one may be per- 


mitted a ‘‘domicile’’ in any one of two or more states for purposes of divorce—that a 
divorce obtained in any of such group of states will be both locally valid and also entitled 
to full faith and credit. See COOK, THE LOGICAL AND LEGAL BASES OF THE CONFLICT 
OF LAWS 466-67 (1942); Holt, Any More Light on Haddock v. Haddock, 39 MICH. L. 
REV. 689 (1941). The foregoing explanation should be kept in mind when the writer 
uses the term ‘‘residence.”’ 
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and credit to the X decree as a dissolution of the marriage. Such seems to 
be the conclusion to be drawn from Sherrer v. Sherrer ** and the com- 
panion case of Coe v. Coe.*" 

In the Sherrer case, speaking for the majority, Mr. Chief Justice 
Vinson approved of “‘the proposition that the requirements of full faith 
and credit bar a defendant from collaterally attacking a divorce decree on 
jurisdictional grounds in the courts of a sister State where there has been 
Participation by the defendant in the divorce proceedings, where the de- 
fendant has been accorded full opportunity to contest the jurisdictional 
issues, and where the decree is not susceptible to such collateral attack in 
the courts of the State which rendered the decree.’’ ** 

Insofar as the Sherrer case rests on the doctrine of res judicata, it is an 
extension of Davis v. Davis.*® There in a suit in Virginia by H for divorce, 
W unsuccessfully litigated the issue whether he was domiciled in that com- 
monwealth. The Virginia court granted H a divorce. The doctrine of 
res judicata precluded W from relitigating in limited divorce proceedings 
in the District of Columbia the issue of H’s domicile in Virginia at the time 
he secured his divorce.*® 

Prior to the Davis case, there was at least one Illinois case where H 
had obtained a divorce in Nevada, and W in a suit there to set aside the 
decree had unsuccessfully contended that H had not been a bona fide 
“‘resident’’ of Nevada at the time of the divorce.* The Illinois court held 
that she could not relitigate the issue in subsequent Illinois litigation 
brought by her against H and others, even though H defaulted. 

At present, when one unhappy spouse leaves Illinois, goes to State X, 


* 334 U.S. 343, 68 Sup. Ct. 1087 (1948). 

334 U.S. 378, 68 Sup. Ct. 1094 (1948). Mr. and Mrs. Coe were originally 
domiciled in Massachusetts. Mr. Coe went to Nevada and there sued for a divorce. Mrs. 
Coe appeared in the suit, admitted his allegation of domicile in Nevada, and obtained a 
divorce on cross-bill. In neither the Sherrer case, note 36 supra, nor the Coe case was there 
actually litigation in the divorce suit as to the validity of the respective petitioner's allega- 
tion as to ‘“‘domicile’’ or ‘‘residence’’ in the state in which divorce was sought. For the 
purposes of our discussion, there is no need to distinguish the Coe case from the Sherrer 
case. 

* Sherrer v. Sherrer, note 36 supra, at 351-52, 68 Sup. Ct. at 1091. 

305 U. S. 32, 59 Sup. Ct. 3 (1938). 

“She may not say that he was not entitled to sue for divorce in the state court, 
for she appeared there and by plea put in issue his allegation as to domicile, introduced 
evidence to show it false, took exceptions to the commissioner's report, and sought to have 
the court sustain them and uphold her plea. Plainly, the determination of the decree upon 
that point is effective for all purposes in this litigation. . . . If the plea alone may not be 
held to amount to a general appearance, there arises the question whether, by her partici- 
pation in the litigation and acquiescence in the orders of the court relating to merits, she 
submitted herself to its jurisdiction for all purposes. Her plea and conduct are to be con- 
sidered together.” Davis v. Davis, supra note 39, at 40, 42, 59 Sup. Ct. at 6, 7. 

“ Chamblin v. Chamblin, 362 Ill. 588, 1 N. E.2d 73 (1936). To similar effect: 
Blakeslee v. Blakeslee, 213 Ill. App. 168 (1st Dist. 1919). 
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and there after the requisite period of ‘‘residence’’ sues for a divorce, it 
may be expedient for the respondent spouse, if he wishes the divorce to 
have at least some external validity, to file a general appearance by attorney, 
an answer denying the allegations of the complaint, and, perhaps, a cross- 
bill. It may be immaterial whether the respondent spouse actually appears 
at the hearing.‘ It may be immaterial that he or she fails to introduce 
evidence to contradict that introduced by the complainant spouse in sup- 
port of the allegations of the complaint or to cross-examine the com- 
plainant.** Provided reasonable notice of the date set for trial has been 
given and ‘‘full opportunity to contest,’’ a decree granted by the court in X 
will be “‘good’”’ as between the parties, H and W, to the extent that in 
subsequent litigation in Illinois between them, neither one will be per- 
mitted collaterally to attack the finding of the State X court that the spouse 
there obtaining the divorce had obtained the requisite domicile in X.* 


But will third persons *® be precluded from making such collateral 
attack? Here we are in twilight! Perhaps such collateral attack may be 
allowed. That may be a reasonable conclusion to draw from the Sherrer 
case insofar as the majority of the Court base the decision upon an applica- 
tion of the res judicata doctrine. Mr. Chief Justice Vinson, however, uses 
language that may indicate that he and his colleagues on the majority side 
would deny third persons the privilege of such collateral attack.** In his 
dissent in the Sherrer case, speaking for himself and Mr. Justice Murphy, 


“ As to this point, one cannot be certain. A wife who did not participate in her 
husband’s Nevada divorce suit otherwise than by filing a special appearance through a 
Massachusetts attorney subsequent to the hearing in Nevada, and who had never been in 
Nevada, was allowed to attack the jurisdiction of the Nevada divorce court when she later 
sued the husband in Massachusetts for divorce. Rubinstein v. Rubinstein, 324 Mass. 340, 
86 N. E.2d 654 (1949). See also Note, 1947-48 Term of the Supreme Court: Inter- 
state Status of Divorce, 48 COL. L. REV. 1083, 1085 (1948). 

“In his dissent in the Sherrer case, Mr. Justice Frankfurter says: 

“‘At the hearing, Sherrer’s attorney was present, and Sherrer remained in a side 
room. The attorney did not cross-examine Mrs. Sherrer or offer evidence as to either 
jurisdiction or the merits, other than the stipulation regarding custody of the children. 
Sherrer was called into the courtroom and questioned as to his ability to look after the 
children during the school year.’’ Sherrer v. Sherrer, 334 U. S. 343, 372, 68 Sup. Ct. 
1097, 1105 (1948). (Emphasis added). 

And Chief Justice Vinson states that Sherrer “appeared personally to testify with 
respect to a stipulation entered into by the parties relating to the custody of the children. 
. . . Petitioner introduced evidence to establish her Florida residence and testified generally 
to the allegations of her complaint. Counsel for respondent failed to cross-examine or to 
introduce evidence in rebuttal.”” Id. at 346, 68 Sup. Ct. 1087, 1088. (Emphasis added). 

“ But there is force in Mr. Justice Frankfurter’s contention in his dissent in the Coe 
and Sherrer cases that “‘at no point in the proceedings in Florida or Nevada . . . was there 
an opportunity to litigate whether Mrs. Sherrer or Mr. Coe had acquired Florida or Nevada 
domicile, respectively, sufficient to entitle their divorces to extra-territorial recognition.” 
Id. at 368, footnote 16, 68 Sup. Ct. 1097, 1103. (Emphasis added). 


“Including sister states. 
“ Sherrer v. Sherrer, 334 U. S. 343, 355-56, 68 Sup. Ct. 1087, 1093 (1948). 
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Mr. Justice Frankfurter says in a comparison of the Sherrer case with 
Williams v. North Carolina II: 


“The nub of the Williams decision was that the State of domi- 
cile has an independent interest in the marital status of its citizens that 
neither they nor any other State with which they may have a transi- 
tory connection may abrogate against its will. Its interest is not less 
because both parties to the marital relationship instead of one sought 
to evade its laws. In the Williams case, it was not the interest of Mrs. 
Williams, or that of Mr. Hendryx (sic), that North Carolina 
asserted. It was the interest of the people of North Carolina. The 
same is true here of the interest of Massachusetts. While the State’s 
interest may be expressed in criminal prosecutions, with itself formally 
a party as in the Williams case, the State also expresses its sovereign 
power when it speaks through tts courts in a civil litigation between 
private parties.”’ * 


In the Sherrer case, Massachusetts had been the state of last matri- 
monial domicile of the Sherrers. Mrs. Sherrer had obtained a divorce in 
Florida in a suit in which Mr. Sherrer personally appeared. In later litiga- 
tion in Massachusetts by Mr. Sherrer against Mrs. Sherrer, full faith and 
credit barred him from attacking the jurisdiction of the Florida divorce 
court. So to hold, object Mr. Justice Frankfurter and his colleague in 
dissent, is to deny Massachusetts an opportunity to vindicate its ‘‘inde- 
pendent interest’’ in the marital status of its citizens—the Sherrers. 

Earlier the question was raised: 

“But will third persons be precluded from making such collateral 
attack?” 

That question may be presented to the Supreme Court in the future. 
Mr. Justice Frankfurter may still be a member of the Court. He may for 
some reason decide to accept the majority decision in the Sherrer case. He 
may, however, still feel that in that case Massachusetts was denied an 
opportunity to vindicate its ‘independent interest’’ in the marital status 
of its citizens. If the case is to stand, he may well reason that consistency 
requires that under full faith and credit, the Florida decree should bar an 
attempt by Massachusetts by any suit, civil or criminal, to vindicate the 
‘independent interest’’ just mentioned. He may well ask: Why should the 
state of last matrimonial domicile—or to use one of his phrases in the 
second Williams case, the state of “domiciliary origin’ or ‘“‘the old domi- 
ciliary State’’—be denied the opportunity to vindicate its “independent 
interest’ in one type of litigation if not in the other? He may convince a 
majority of his colleagues at that time that a denial of such opportunity 
in the one case justifies a denial in the other. And if the state of last 
matrimonial domicile is to be so barred, it is only reasonable to hold that 


“ Sherrer v. Sherrer, 334 U. S. 343, 355-56, 68 Sup. Ct. 1087, 1093. (Emphasis 
added.) 
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third persons in general will be precluded from making such collateral 
attack—the answer to the question will be in the affirmative.** 


The Problem of Domicile 

If Illinois is the state of last matrimonial domicile of H and W, an 
ex parte divorce obtained by one of them in State X may not be entitled 
to full faith and credit as a termination of their marriage. As we have 
seen, a court in a sister state, especially Illinois, as the state of last matri- 
monial domicile, the state of ‘domiciliary origin,’’ or the state of ‘‘old 
domicile,’’ may be privileged to make its own determination of the ques- 
tion whether the spouse obtaining the divorce had acquired a good faith 
“domicile” in State X. The possibility of conflict in findings on the issue 
between the courts of State X and the courts of Illinois must be accepted.* 
In the courts of Illinois, are the dice loaded against one who has left Illinois 
and obtained an ex parte divorce in a sister state? No. 

Look at the facts as they have appeared in Illinois cases. Over a sub- 
stantial period of time, H and W have lived together in Illinois. They have 
maintained their home there and there engaged in those activities that the 
maintenance of a home ordinarily entails. It is in Illinois that H has 
earned the family livelihood. Illinois is the state that above all others is 
interested in their family life. It is the state that has granted them, as man 
and wife, the benefits of life in an organized community under law. It is 
the state with whose legal system they have the closest connection as man 
and wife. 

Relations between H and W cease to be harmonious. The two cease 
to live together. W secures a decree of separate maintenance from a com- 
petent Illinois court or H tries unsuccessfully to secure an absolute divorce 
in this state. Finally he goes to State X and, after the period of “‘residence”’ 
required by the statute thereof, obtains an ex parte divorce. In less than a 
week or two, he returns to Illinois. He no longer lives with W, but other- 
wise, in the main, he resumes his former economic activities. By his con- 
duct he shows that he intends to live in Illinois rather than in State X or 
elsewhere. Can it be reasonably contended that State X supplanted Illinois 
as the state most concerned with the continuation or termination of his 
marriage? 

Illinois cases have noted the speedy return of H to Illinois as a factor 


“Certain third parties may be precluded from attacking the jurisdictional basis of 
a divorce on the ground of what is loosely termed “‘estoppel.’’ See Jacobs, Attacks on 
Decrees of Divorce, 34 MICH. L. REV. 749, 959 (1936). On occasion Illinois has shown 
hostility to the application of any such “‘estoppel.’” See Jardine v. Jardine, 291 Ill. App. 
152, 9 N. E.2d 645 (1st Dist. 1937), granting S an annulment of her marriage to H on 
the ground that his ex parte Nevada divorce from W was invalid, even though S had 
financed H’s trip to Nevada. Limitations of space forbid further consideration of “‘estoppel’’ 
and its application. 

“Williams v. North Carolina, 325 U. S. 226, 231, 65 Sup. Ct. 1092, 1095 
(1945). 
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strongly negativing the good faith of his claim to have acquired a domicile in 
State X. Immediate removal from State X may not be the only means of 
establishing H’s bad faith,®° but it is conduct that speaks louder than his 
testimony before the divorce court that he then intended to make State X 
his home ‘‘for an indefinite period of time.’’ Actions speak louder than 
words. Change of membership to a State X church, the opening of an 
account with a State X bank, the payment of a poll tax in State X, and 
the purchase of lots there on a time basis may evidence that H intended to 
make his home in X for an indefinite period. Any such inference seems 
rebutted by his immediate return to Illinois after the statutory six weeks’ 
sojourn in X and by his continued management of an Illinois business.® 
Again, it might not be inconsistent with H’s acquisition of a good faith 
domicile in State X that two days after he obtained his ex parte divorce, 
he went to Florida for four months and a half and then returned to State X 
to live in a hotel for two months and there file an income tax return, open 
a bank account, register his automobile, and vote. If, however, he then 
returns to Illinois and resumes dwelling on premises that he had owned and 
occupied for some twenty years and which he had left unoccupied during 
his absence in State X and Florida, H’s lack of a bona fide State X domicile 
seems reasonably well-established. In short, an Illinois domiciliary who 
wishes to secure an ex parte divorce in State X that will meet the standards 
for full faith and credit should transfer the major portion of his social and 
economic activities to X before he files suit there and should continue to 
keep such activities centered there after the divorce—the longer, the better. 
Continued physical presence in State X for a substantial period of time 
after the decree may not in and of itself entitle the divorce to full faith and 
credit.°* If coupled with proof of social and economic activities substan- 
tially equivalent to, or a substitute for, those in which H formerly en- 
gaged in Illinois, it may suffice to induce the courts in Illinois to agree with 
his contention that a subsequent return to Illinois was part and parcel of 
a real reacquisition of an Illinois domicile and the abandonment of what had 
been a bona fide domicile in X. What is good advice for an unhappy hus- 
band is equally good for an unhappy wife. 


The Problem of Fraud on the Divorce Court 


In the Dunham case, it may be assumed that the decree W obtained 
in South Dakota satisfied the requirements of ‘‘procedural due process.’’ *4 
There is language in the opinion, however, that indicates that the Illinois 


® Atkins v. Atkins, 393 Ill. 202, 210, 65 N. E.2d 801, 805 (1946). 

™ Janssen v. Janssen, 269 Ill. App. 233 (3d Dist. 1933). 

® Grein v. Grein, 303 Ill. App. 398, 25 N. E.2d 499 (3d Dist. 1940). 

* See Powell, And Repent at Leisure, 58 HARV. L. REV. 930, 1001 et seq. (1945). 
* Dunham v. Dunham, 162 Ill. 589, 597-99, 44 N. E. 841, 848 (1896). 
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Court thought that the South Dakota decree was without legal effect in 
that state.*> Would such assumption be sound? 

Mutatis mutandis, a similar question is left unanswered in the second 
Williams case. Mr. Justice Frankfurter, speaking for himsélf and Messrs. 
Justices Roberts and Reed, does not state what effect could be given in 
Nevada to the ex parte Nevada decrees. There was no reason for him to 
do so. He was concerned with the consequences North Carolina could 
attach in North Carolina to conduct in North Carolina of the persons who 
had secured ex parte divorces in Nevada, had gone through a ceremony 
of marriage there, and had then, in reliance on the adequancy of the Nevada 
divorces and ceremony of marriage, cohabited in North Carolina. 

He does not deny the possibility that Nevada and North Carolina 
may make conflicting findings as to the domiciles of Mr. Williams and 
Mrs. Hendrix—that on an appeal from Nevada, the Nevada court’s find- 
ing as to domiciles might be held warranted, just as on appeal from North 
Carolina, the North Carolina court’s finding was held warranted.®* Fur- 
thermore, in his concurring opinion in the first Williams case, he makes 
statements indicative of his belief that the Nevada decrees would be valid 
in Nevada, even though not entitled to full faith and credit in North 
Carolina as terminations of the respective marriage relations involved.” 

Perhaps he has solved doubts as to his opinion of the validity in 
Nevada of the Nevada ex parte decrees by a footnote to his opinion in the 
Sherrer case.°* Therein he says: ‘‘A divorce may satisfy due process require- 
ments, and be valid where rendered, and still lack the jurisdictional 
requisites for full faith and credit to be mandatory.”’ *® He then continues: 


“This is true even though Florida and Nevada courts appear to 
characterize the jurisdictional prerequisites under their respective laws 
as domicile, . . . since we may be unwilling to apply as loose a test 
of ‘domicile,’ in determining whether extrastate enforcement is man- 
datory, as those States might properly choose to use in determining 
what divorces might be granted and effective within their own 
borders.”’ 


Mr. Justice Murphy, speaking for himself, Chief Justice Stone, and 


® See note 54 supra, at 614, 44 N. E. at 851. 

% 325 U.S. 226, 231, 233-34, 65 Sup. Ct. 1092, 1097 (1945). 

7317 U. S. 287, 306-07, 63 Sup. Ct. 207, 217 (1942). But in the same 
opinion, he says: 

“‘As the Court’s opinion shows, it is clearly settled that if a judgment is binding in 
the state where it was rendered, it is equally binding in every other state.’’ Taken by itself, 
this statement would indicate that he thought that denial of any duty on the part of North 
Carolina to give full faith and credit to the Nevada ex parte decrees necessarily implied a 
lack of internal validity in Nevada. 

8 Sherrer v. Sherrer, 334 U. S. 343, 368, footnote 16, 68 Sup. Ct. 1097, 1103 
(1948). 

5° He then compares statements in his concurring opinion in the first Williams case 
with his opinion in the second Williams case. 

© Citing Wade v. Wade, 93 Fla. 1004, 1007, 113 So. 374, 375 (1927), and 
Latterner v. Latterner, 51 Nev. 285, 274 Pac. 194 (1929). 
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Mr. Justice Jackson, recognizes the possibility that a decree may be in- 
ternally valid in the state of rendition, even though not entitled to full 
faith and credit as a termination of the marriage.* 

In view of these statements of four of the six justices comprising the 
majority of the Court in the second Williams case, one cannot feel sure as 
to the soundness of any assumption in the Dunham case that internal 
validity of an ex parte State X divorce, t.e., validity within State X, goes 
hand in hand with external validity, i.e., recognition under the Full Faith 
and Credit Clause. It cannot be assumed that if external validity is lacking, 
so also is internal validity. The question is not of mere academic 
importance.” 

The Effect of Fraud on the Divorce Court 


In the Dunham case, suppose W had been found to have acquired a 
good faith domicile in South Dakota, but suppose, as seems to have been 
the case, that W had concealed from the South Dakota court all facts con- 
cerning the suit pending in Illinois and brought by H for a divorce. The 
court may have thought that in such case a South Dakota decree would 
have been without legal effect even in South Dakota. At any rate it is 
clear that the Illinois court would have held that it could deny recognition 
to the South Dakota decree, whether or not any proceeding was ever insti- 
tuted in that state to set aside the decree.®* 

We will grant that a South Dakota court might characterize such 
concealment by W as ‘‘fraud”’ and because of such fraud might set aside the 
decree. Still as the state of W’s bona fide domicile, South Dakota admit- 
tedly has jurisdiction to entertain her suit for divorce. The fraud of which 
W is guilty is fraud committed in the course of trial—not fraud giving 
the court only “‘colorable jurisdiction.’’ ** Would not any proceeding to set 


* “The State of Nevada has unquestioned authority, consistent with procedural due 
process, to grant divorces on whatever basis it sees fit to all who meet its statutory require- 
ments. It is entitled, moreover, to give to its divorce decrees absolute and binding finality 
within the confines of its borders.’’ Williams v. North Carolina, 325 U.S. 226, 239, 65 
Sup. Ct. 1092, 1099 (1945) (emphasis added) ; and see statements, id. at 242, 65 Sup. 
Ct. at 1100-01. In view of his dissent in the first Williams case, it would seem highly 
probable that Mr. Justice Murphy would hold that the requirements of ‘‘procedural due 
process’’ would include something more than adequate notice to the respondent and chance 
to be heard. Perhaps he would require a substantial period of sojourn in the state of divorce 
by the divorce seeker. 

The force of Mr. Justice Murphy’s statements is somewhat weakened, perhaps, by 
his express statement that he joins in the opinion of Mr. Justice Frankfurter, whose opinion 
in the second Williams case is not clear as to the effectiveness of the Nevada divorces in 
Nevada. 

®@ The State X validity of a State X divorce might subsequently be raised in a State X 
suit involving questions of inheritance, titles, or trusts. See Powell, supra note 53, at 942. 

® Dunham v. Dunham, 162 Ill. 589, 614-15, 44 N. E. 841, 850 (1896). 

* “There are two kinds of fraud as applied to judicial proceedings: fraud in obtain- 
ing an order or decree by false testimony, and fraud which gives the court only colorable 
jurisdiction. It is only the latter that renders collateral attack effective or renders a decree 
void as to all parties affected.’’ Beck v. Lash, 303 Ill. 549, 556, 136 N. E. 475, 478 
(1922). 
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aside the South Dakota decree properly be brought only in South Dakota? 
Unless and until the decree was set aside in a South Dakota suit, Illinois 
should treat the South Dakota decree as valid. And in spite of seeming 
indications to the contrary in the Dunham case, Illinois should do so.* 


ENFORCEMENT OF FOREIGN ALIMONY DECREES AND 
AWARD OF ALIMONY AFTER FOREIGN DIVORCE 


Suppose W procures a divorce from H in a competent court of State 
X. At the time of the decree, both were domiciled in that state, and H was 
personally subject to the jurisdiction of the divorce court. The decree 
ordering him to pay periodic alimony is one that meets the requirements 
of due process and is otherwise valid. H later becomes resident in Illinois 
and fails to comply with the State X decree insofar as it orders him to pay 
alimony. In Illinois W has remedies. 

It may be that as to installments yet to accrue, the law of State X 
would permit its court to modify the alimony decree. If the law of that 
state, however, does not permit modification as to installments already 
accrued and owing, W may maintain an action against H in Illinois in 
the nature of an action of debt for the recovery of such past due install- 
ments.** Similarly if State X awarded alimony in a lump sum—alimony 
in gross—and its decree was subject to modification only as to time for 
payment, W could recover such lump sum in IlIlinois.** In these cases full 
faith and credit compel Illinois to allow recovery by W.** Conceivably, 
she might recover in State X a judgment against H for the amount of 
alimony in arrears. If such judgment may not be modified in State X, it is 
entitled to full faith and credit in Illinois courts, even though as to in- 
stallments yet to accrue, the State X decree may be subject to modification 
there.*®® 

Must W bring repeated actions to recover judgments for alimony that 
may from time to time be in arrears? It is highly desirable that she have 
some remedy that will do away with the need for repeated actions. There 
is authority in Illinois for such a remedy. 

According to Rule v. Rule,” in an action by W against H, the Illinois 
court could render a decree ordering the same payments to be made by H 


® See People v. Sterling, 357 Ill. 354, 362-67, 192 N. E. 229, 234 (1934). See 
also Hood v. Hood, 93 Mass. 196 (1865), and 1 BEALE, CONFLICT OF LAWS 476 
(1935). 

“ Britton v. Chamberlain, 234 Ill. 246, 84 N. E. 895 (1908); Paulin v. Paulin, 
195 Ill. App. 350 (1st Dist. 1915). 

* Dow v. Blake, 148 Ill. 76, 35 N. E. 761 (1893), citing Barber v. Barber, 62 
U. S. (21 How.) 582 (1858). 

® Sistare v. Sistare, 218 U. S. 1, 30 Sup. Ct. 682 (1910). 

© Barber v. Barber, 323 U.S. 77, 65 Sup. Ct. 137 (1944). 

313 Ill. App. 108, 39 N. E.2d 379 (2d Dist. 1942). 
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as were ordered by the State X court, with a provision that if it were 
subsequently shown to the Illinois court that State X had modified its 
decree, the Illinois decree would be modified accordingly. The State X 
decree would be the model for a similar Illinois decree—the pattern of the 
State X decree would be followed in detail. The Illinois decree would be 
an equitable decree, enforceable by contempt and other equitable methods 
as if it had been a decree entered in an Illinois divorce suit. 

This seems desirable. At any time the husband fails to make pay- 
ments as required by the Illinois decree, W may be entitled to institute 
contempt proceedings. High judicial approval for the theory of Rule v. 
Rule is not lacking.” 

The case was not carried to the Illinois Supreme Court. Unfor- 
tunately, so it seems to the writer, that Court may recently by implication 
have limited the application of the Rule case. In Clubb v. Clubb,” a wife 
had recovered in the Superior Court of Cook County a chancery decree 
ordering the husband to pay alimony that had accrued and was owing her 
under a decree of divorce obtained several years previously in England. 
Execution issued and was returned unsatisfied. The wife then instituted 
contempt proceedings against the husband, which the Superior Court 
dismissed for want of equity. On the authority of the Rule case, the 
appellate court reversed the Superior Court,”* and held that under Section 
42 of the Illinois Chancery Act,"* and as a court vested with equitable 
jurisdiction under the state constitution,”® the superior court had power to 
enforce its decree by equitable methods. The Supreme Court held that the 
Superior Court decree was of no greater effect than a judgment at law. 

Of the Rule case, the Supreme Court said that the complaint therein 
had prayed for the establishment of the Nevada alimony decree in Illinois 
as a foreign judgment, enforceable by appropriate equitable remedies, ‘‘as 
is usual in such cases.” —The Court went on to say that it referred to the 
Rule case and certain other cases ‘‘merely to show that the relief requested 
in them was different from that prayed for by appellee, but we have not 
cited them as showing authority for the establishment in our local courts 
of a judgment or decree of a foreign country.” 7° 

Admittedly full faith and credit does not apply to an English decree 
or judgment. Once it is admitted, however, that the English decree for 


™ See concurring opinion of Mr. Justice Jackson in Barber v. Barber, see note 69 
supra, at 86 et seq., 65 Sup. Ct. at 141 et seq. 

402 Ill. 390, 84 N. E.2d 366 (1949). 

334 Ill. App. 599, 80 N. E.2d 94 (1st Dist. 1948). 

™ ILL. REV. STAT., c. 22, § 42 (1947). 

% The Superior Court of Cook County and the circuit court of that county are 
considered to be divisions of one court—the superior court is a circuit court “‘in legal 
effect."’ See People v. Sweitzer, 330 Ill. 426, 161 N. E. 730 (1928). In Illinois a cir- 
cuit court has original jurisdiction of all causes in law and equity. ILL. CONST. Art. VI, 
§ 12. 

 Clubb v. Clubb, see note 72 supra, at 397-98, 84 N. E.2d at 370. 
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alimony was entered by a court with jurisdiction over the subject matter 
and over the persons of both husband and wife, it is hard to understand 
why the English decree should not be recognized under conflict of laws’ 
principles as a valid adjudication of a right-duty relationship. The Su- 
preme Court of the United States has not yet held that full faith and credit 
requires the Illinois Court to give the relief that was granted in the Rule 
case, and perhaps full faith and credit does not so require.” If, however, 
the Illinois Court does see fit to grant the relief that was given in that case, 
where the original decree was entered in a sister state, why should similar 
relief be denied when the original decree was granted in a competent court 
of a foreign country? 

Suppose that Mrs. Rule had sued in Illinois merely for the amount 
of alimony that had accrued and was in arrears under the Nevada decree. 
Would she have been entitled to the enforcement of an Illinois judgment 
only by legal methods? By its citation of certain cases in the Clubb case,”* 
the Supreme Court may lead the reader to wonder whether the Court 
would have denied her equitable methods of enforcement. Insofar as the 
Clubb case intimates that such an Illinois decree obtained by Mrs. Rule 
would have been enforceable only by legal methods, the position of the 
court is open to question. It has already been pointed out that if the 
decree of the sister state is not subject to modification as to installments of 
alimony that have accrued and are due and owing, the decree is entitled to 
full faith and credit as to such arrears—the Illinois Court is obliged to per- 
mit the recovery of a judgment for such arrears. Illinois allows a wife to 
whom arrears of alimony are due and owing under an Illinois divorce decree 
to procure, by a supplemental proceeding, a decree for the payment of the 
amount found due and owing. Upon such decree execution may issue.”® 
The wife may also be entitled to proceed against the husband in contempt 
and secure an order requiring him to pay the amount found due under 
penalty of being held in contempt if he wilfully refuses.*° May Illinois 
discriminate against a sister state decree by holding that while full faith and 
credit require it to permit the recovery of a judgment for the amount in 
arrears under a sister state decree, less effective means of securing satisfac- 
tion of such a judgment may be afforded than would be given an order 
for the payment of arrears found due under a domestic decree? Estin v. 
Estin *' stands as a warning that such discrimination may offend the Full 
Faith and Credit Clause. 


™ See Lynde v. Lynde, 181 U. S. 183, 21 Sup. Ct. 555 (1901). 

™ Clubb v. Clubb, see note 72 supra, at 398-99, 84 N. E.2d at 370-71. 

ILL. REV. STAT., c. 22, § 47 (1947); and see Enoch v. Walter, 209 Ill. App. 
619, 622 (1st Dist. 1918). 

ILL. REV. STAT., c. 40, § 19 (1947); Id., c. 22, § 42 (1947); and see Condy 
v. Condy, 328 Ill. App. 8, 13-14, 65 N. E.2d 219, 221 (1st Dist. 1946). 

5 334 U. S. 541, 68 Sup. Ct. 1213 (1948), citing Barber v. Barber, 62 U. S. 
(21 How.) 582 (1858). 
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It is to be noted that the Supreme Court in the Clubb case relied on 
Boissevain v. Botssevain.*? In that case a wife had obtained a divorce on 
the ground of the husband’s adultery in a competent court of the Kingdom 
of the Netherlands, which had also awarded her alimony in quarterly in- 
stallments. In New York she obtained a judgment for the amount in 
arrears under the Netherlands decree. She was held not entitled to have 
the New York judgment enforced in the same manner as an original New 
York decree for alimony would have been enforced. 


The New York Civil Practice Act provided: 


“Where a judgment . . .rendered in another state for divorce 
upon the ground of adultery . . . upon which an action has been 
brought in this state and judgment rendered therein, requires a hus- 
band to provide . . . for the support of his wife, the court, in its 
discretion, also may direct him to give reasonable security. .. . 

“Where the husband in action . . . for the enforcement in this 

' state of a judgment for divorce or separation rendered in another state, 
makes default in paying any sum of money as directed by the judg- 
ment... the court, in its discretion, may make an order requiring the 
husband to show cause .. . why he should not be punished for his 
failure to make the payment. ...’’ ®* 


The New York Court of Appeals held that ‘‘state’’ as used in these 
provisions referred only to a state of the American Union, not to a foreign 
country. To say the least, it is unfortunate that these provisions were so 
construed as to bring into being a distinction that had not existed prior to 
their enactment.* 

Of Section 42 of the Illinois Chancery Act, the Supreme Court of 
Illinois says in the Clubb case: 


“That section of the statute in our opinion is not authority for 
enforcement of a decree based upon a judgment of a foreign country. 
Sections 1171 and 1172 of the Civil Practice Act of New York pro- 
vided for the enforcement of judgments of other States but were held 
to be applicable only to judgments of the States of the Union and not 
to judgments which are truly foreign. Had our legislature intended 
to provide for the enforcement of judgments or decrees of a foreign 
country it would no doubt have said so in specific language or lan- 
guage which would clearly express such intent.’’* 


It is respectfully submitted that the language of the Illinois Chancery 
Act affords less ground than does the New York Civil Practice Act for 
discriminating against divorces granted in foreign countries. 


@252N. Y. 178, 169 N. E. 130 (1929). 

@N. Y. Civil Practice Act, §§ 1171-72 (1928). 

“ Comment, 6 N. Y. U. L. Q. REV. 486 (1929). 

* Clubb v. Clubb, see note 72 supra, at 399, 84 N. E.2d at 371. 
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There is some indication that not all courts would approve of the 
reasoning in the Boissevain case. In Ostrander v. Ostrander,** a Minne- 
sota statute *’ permitted the use of contempt proceedings to secure com- 
pliance with the decree “‘in all cases where alimony or other allowance is 
ordered or decreed to the wife or child.”’ As in Illinois, the powers of a 
divorce court in Minnesota are statutory. A wife recovered a decree in 
Minnesota for the amount of alimony in arrears under a South Dakota 
decree of divorce. The Minnesota court found that enforcement was 
inadequate, because the defendant husband persisted in making salary 
assignments to his second spouse. The court, therefore, provided for 
enforcement by contempt proceedings. The Minnesota statute was held 
to apply to a suit on a sister state decree, not because of any compulsion of 
the Full Faith and Credit Clause, but because of considerations of justice 
and expediency, and “‘to vindicate our system of interstate comity.”’ The 
statute, so the majority of the Supreme Court of Minnesota reasoned, 
“‘does not include ‘cases’ in another state. But this case is now here, in our 
own courts. It is a case where ‘alimony . . . is ordered or decreed to the 
wife’ and child. Hence the statute applies... .”’ ** 

Would the Minnesota court have given the same relief had the 
original alimony decree been granted in Manitoba rather than in South 
Dakota? The court’s refusal to rest its decision on any compulsion of the 
Full Faith and Credit Clause leads one to believe that the question might 
reasonably be answered affirmatively. 

One other problem merits consideration. A wife who obtains an 
ex parte divorce in Illinois may be unable to secure a valid award of 
alimony because of the court’s lack of jurisdiction over the husband’s 
person.*® Prior to 1947 if the decree were silent as to alimony, she could 
not later at a subsequent term of court, when it was possible to have per- 
sonal service on the husband, obtain an award of alimony by supple- 
mentary proceeding or, seemingly, by independent action.* Any award 
of alimony that the divorce court may have purported to enter at the time 
the divorce was granted was without legal effect. At a subsequent term of 


190 Minn. 547, 252 N. W. 449 (1934). 

® MINN. STAT. 1945, § 518.24 (2 MASON MINN. STAT. 1927, § 8604). 

® Ostrander v. Ostrander, see note 86 supra, at 551, 252 N. W. at 450. 

® Proctor v. Proctor, 215 Ill. 275, 74 N. E. 145 (1905). We are, of course, 
speaking of a decree for alimony that purports to be a decree in personam. A decree pur- 
porting to make an award of alimony a lien on specifically described property within the 
jurisdiction of the court might be upheld as a judgment or decree in rem. See Wilson v. 
Smart, 324 Ill. 276, 155 N. E. 288 (1927), explained in Kohl v. Montgomery, 373 
Ill. 200, 206 et seq., 25 N. E.2d 826, 829 (1940), and cited and followed in Killebrew 
v. Killebrew, 398 Ill. 432, 75 N. E.2d 855 (1947). Similarly, a decree or judgment in 
rem may be entered in separate maintenance proceedings. Schneider v. Schneider, 312 Ill. 
App. 59, 37 N. E.2d 911 (1st Dist. 1941). Limitations of space forbid further dis- 
cussion of decrees in rem. 

© Kelley v. Kelley, 317 Ill. 104, 147 N. E. 659 (1925). 
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court, even though the husband could then be subjected to the jurisdiction 
in personam of the court, it lacked power to make a new allowance.” 
Even if the decree of divorce had purported to reserve the matter of alimony 
; for future disposition, such reservation was probably unavailing.** On the 
other hand, if the wife had secured personal service on the husband in 
Illinois in her suit for divorce, the court could in the decree of divorce 
reserve the matter of alimony for future disposition.** And if the wife 
procured an ex parte divorce from a competent court in a sister state, and 
that court had expressly reserved the matter of alimony for disposition by 
the proper court in Illinois, the wife could bring an independent action for 
alimony in Illinois, provided, of course, the husband was subject to the 
jurisdiction in personam of the I[]linois court.” 
Since 1947 the Illinois Divorce Act has provided: 

“Irrespective of whether the court has or has not in its decree 
made an order for the payment of alimony or support, it may at any 
time after the entry of a decree for divorce, upon obtaining jurisdiction 
of the person of the defendant by service of summons or proper notice, 
make such order for alimony and maintenance of the spouse and the 
care and support of the children as . . . shall be fit, reasonable and just, 
but no such order subsequent to the decree may be made in any case 
in which the decree recites that there has been an express waiver of 
alimony or a property or other settlement in lieu of alimony or where 
the court by its decree has denied alimony.” * 





Literally construed, the 1947 legislation applies only in cases where 
the divorce has been entered in Illinois. It is now clear that a spouse’s right 
to alimony is not necessarily terminated by an Illinois divorce, certainly 
not by an ex parte divorce. Suppose W obtains an ex parte divorce from 
a competent court in another state. Suppose that the divorce decree does 
not recite that there has been an express waiver of alimony or a settlement in 
lieu thereof or an express denial of alimony. May not the Full Faith and 
Credit Clause require the Illinois court to allow an independent suit for 
alimony? May not full faith and credit require an Illinois court to make 
an honest attempt to treat W in substantially the same manner as it would 
have, had the divorce been an ex parte Illinois divorce? The problem is 
puzzling and the answer is not easy, but Estin v. Estin stands as a warning 
against any attempt to discriminate against ex parte divorces granted in 
competent courts of sister states. Fortunately, perhaps, Darnell v. Dar- 





* Kelley v. Kelley, 317 Ill. 104, 147 N. E. 659 (1925). 

™* Kelley v. Kelley, ibid., does not consider the point, but the Court’s opinion has 
been interpreted as disapproving Karcher v. Karcher. 204 Il}. App. 210 (1st Dist. 1917): 
Farris v. Kiriazis, 329 Ill. App. 225, 67 N. E.2d 701 (1st Dist. 1946), app. dism’d, 
331 Ill. App. xiv (1947). 

*® Farris v. Kiriazis, supra note 92; Starrett v. Starrett, 132 Ill. App. 314 (2d 
Dist. 1907). 

™ Darnell v. Darnell, 212 Ill. App. 601 (1st Dist. 1918). 

* Til. Laws 1947, pp. 818-20. 
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nell *° indicates that the legislation will be construed to give relief to the 
spouse who obtains a divorce in a sister state against a respondent spouse 
who is domiciled in Illinois. The legislation may lead respondent spouses 
to appear personally in sister state divorce suits and there procure an 
adjudication as to alimony. In many cases, of course, while the sister state 
divorce is ex parte, the matter of alimony and support is settled by con- 
tract between the parties. Otherwise, unless the sister state decree includes 
a recital of the kind specified in the Illinois statute, the possibilities of 
trouble for a stay-at-home Illinois respondent spouse are obvious. 

In closing this part of the discussion it will be in order to make brief 
reference to the situation where H secures a divorce in State X after W has 
won a decree against him in Illinois for separate maintenance, and H subse- 
quently seeks in Illinois to be relieved from further compliance with the 
separate maintenance decree. If H had acquired a bona fide domicile in 
State X at the time of the divorce, and W had been subject to the jurisdic- 
tion in personam of the divorce court, H will be relieved of any duty to 
make further payments under the separate maintenance decree accruing after 
the date of the State X divorce decree.°? His duty to support and main- 
tain W under the separate maintenance decree would cease upon termination 
of the marriage. We have already indicated, however, that it may be that 
W could by some proceeding 1n I[Ilinois obtain an award of alimony, if 
jurisdiction could be obtained over the person of H.* If W had per- 
sonally appeared in the State X divorce suit and contested his claim of 
adequate ‘residence’ in X, in the subsequent litigation in Illinois between 
H and W, the Illinois court would give recognition to the State X decree 
as a termination of the marriage—as to her, the jurisdictional basis of the 
State X decree would be res judicata.*® If H’s State X divorce were ex parte, 
under the second Williams case, of course, it might prima facie be entitled 
to full faith and credit as a termination of the marriage, but Illinois may 
permit W to show by “relevant standards of proof” that H had not 
acquired a bona fide domicile in X at the time of the divorce. If she so 
satisfies the burden of proof put upon her, H’s divorce need not be given 
recognition.?° 

















© See note 94 supra. 

Shaw v. Shaw, 332 Ill. App. 442, 75 N. E.2d 411 (1st Dist. 1947). 

* See note 95 supra. 

® Davis v. Davis, 305 U. S. 32, 59 Sup. Ct. 3 (1938); Chamblin v. Chamblin, 
362 Ill. 588, 1 N. E.2d 73 (1936); and Blakeslee v. Blakeslee, 213 Ill. App. 168 
(1919) ; and cf. Shaw v. Shaw, 397 Ill. 118, 73 N. E.2d 422 (1947). In view of the 
Estin and Coe cases, it would not be required that W should have contested the juris- 
dictional issue in State X—in the subsequent Illinois litigation between H and her, she 
would be bound under the doctrine of res judicata, and full faith and credit would be due 
the X decree. 

10 Esenwein v. Commonwealth, 325 U. S. 279, 65 Sup. Ct. 1118 (1945); and 
see Janssen v. Janssen, 269 Ill. App. 233 (3d Dist. 1933). 
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THE EFFECT OF FOREIGN DIVORCE ON CERTAIN 
ESTATES IN ILLINOIS LAND 


Suppose H, an Illinois domiciliary, and his wife, W, have their home 
in Illinois on Blackacre—a house and lot—owned by H in fee simple. H 
leaves W, who continues to reside on Blackacre. It may be that she will 
have a homestead therein.’ Certainly, were there no divorce and she sur- 
vived H, she might be entitled to claim dower therein.’ 

If, however, H obtained a divorce in Illinois, W would be barred of 
dower and any other estate in Blackacre.1°* Will she be similarly barred if 
H becomes domiciled in State X and there obtains a divorce? 

Under some circumstances, yes. If W were to subject herself to the 
jurisdiction in personam of the State X divorce court and were to accept, 
pursuant to the divorce decree, a certain sum “‘in full of all claims, right of 
dower, or otherwise,”’ in H’s personalty and realty, she would seem to be 
barred of dower and any other estate she might have in Blackacre.** But if 
H were to obtain a State X divorce on merely constructive service, and for 
a cause not recognized in IIlinois as a ground for divorce, it seems that W 
would not be barred of dower or other estate.?” 

Presumably W would be barred of dower, homestead, and other estate 
in Blackacre if H were to obtain a divorce from her in Illinois, with only 
constructive service on her. What if he were to obtain an ex parte divorce 
in State X on a ground recognized in Illinois as a cause for divorce? Lan- 
guage in Lynn v. Sentel 1° justifies the belief that prior to Williams v. 
North Carolina I, W would not in such case have been barred of dower or 
other estate. 

If these conclusions are correct, Illinois is attaching to an ex parte 
divorce obtained in Illinois consequences different from those attached to 
an ex parte divorce obtained in State X. Any such distinction is of dubious 
constitutionality. We refer to Estin v. Estin.1 

In that case the courts of New York, the state of last matrimonial 
domicile, were under a duty to give full faith and credit to an ex parte 
divorce obtained by a husband in Nevada as a dissolution of the marriage. 
Nevertheless, the Nevada decree was not entitled to full faith and credit as a 
termination of H’s duty to support the wife in accordance with the terms 
of a decree she had previously obtained in a New York separate maintenance 
action. 


72 ILL. REV. STAT., c. 52, § 2 (1947); and see Rendleman v. Rendleman, 118 III. 
257, 8N. E. 773 (1886). 

34 ILL. REV. STAT., c. 3, § 170 (1947). 

7 id.§ 173. 

3 Rendleman v. Rendleman, 118 Ill. 257, 8 N. E. 773 (1886). 

7 Tynn v. Sentel, 183 Ill. 382, 55 N. E. 838 (1899). 

1 Td. at 389-90, 55 N. E. at 840. 
17334 U.S. 541, 68 Sup. Ct. 1213 (1948). 
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Speaking for the majority, Mr. Justice Douglas held that the decree 
in the New York action had created a property interest in the wife com- 
parable to the property interest which a creditor has in his claim against 
the debtor. Nevada, as the state of domicile of the husband, had no power 
to deprive the wife of her legal interests in her claim against the husband 
under the New York decree unless it had personal jurisdiction over her. 

All the more will State X in our hypothetical case be held to lack 
power to deprive W of any estate in Blackacre. We may conclude that the 
Constitution permits Illinois to hold that an ex parte divorce granted H 
in State X does not bar W from any estate in Blackacre, even though H 
obtained his divorce on a ground recognized as a ground for divorce in 
Illinois. 

The question still remains: Would the United States Supreme Court 
permit Illinois so to rule with reference to an ex parte divorce granted in 
State X for a cause recognized in Illinois, if it were shown that an ex parte 
divorce granted in Illinois would bar W from any estate in Blackacre? 

Suppose that the majority of the Court in the Estin case had been 
convinced that the support order obtained by Mrs. Estin in New York 
would not have survived a subsequent ex parte divorce obtained in New 
York by Mr. Estin. Would New York have been allowed to discriminate 
between New York ex parte divorces and Nevada ex parte divorces? Mr. 
Justice Douglas merely gives the admonition that “‘it will be time enough 
to consider the effect of any discrimination shown to out-of-state ex parte 
divorces when a State makes that its policy.’’ 1 . 

Mr. Justice Frankfurter’s dissent shows that he would have denied 
New York any power to make such discrimination. It may well be that 
he would hold that if an ex parte divorce obtained by H in Illinois would 
bar W of any estate in Blackacre, an ex parte divorce obtained by H in 
State X would be required, under the Full Faith and Credit Clause, to have 
the same effect. A State X ex parte divorce, he would agree, could not alter 
W’s legal relations with reference to Illinois land—State X would lack 
jurisdiction in rem as to such land. To paraphrase his language, if Illinois 
law provides for dower and homestead, an ex parte State X divorce granted 
H on a ground recognized in Illinois as a ground for divorce, might or 
might not terminate dower or homestead interest of W in Blackacre, de- 
pending on whether or not Illinois law permits dower and homestead to 


108 Id, at 549, 68 Sup. Ct. at 1219. Admittedly one is left in doubt as to how Mr. 
Justice Douglas and Mr. Justice Black would have decided had they been convinced that 
New York did discriminate against sister state ex parte divorces. Their opinion in Esen- 
wein v. Commonwealth, 325 U. S. 279, 281, 65 Sup. Ct. 1118, 1119 (1945), would 
seem to countenance discrimination by Pennsylvania against sister state ex parte divorces. 
Mr. Justice Rutledge in that case indicated his agreement with their views. It seems to the 
writer that by his language in the Estin case, Mr. Justice Douglas, however, is deliberately 
keeping the effect of discrimination open. See Note, 1947-48 Term of the Supreme Court: 
Interstate Status of Divorce, supra note 42, at 1088-89. 
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be extinguished by divorce. He concedes New York power to refuse to 
allow any ex parte divorce to dissolve its prior separate support decree, but 
in view of Williams v. North Carolina I, he denies that it may ‘‘discriminate 
against a Nevada decree granted to one there domiciled, and afford it 
less effect than it gives to a decree of its own with similar jurisdictional 
foundation.”’ 1° 

Mr. Justice Jackson’s dissenting opinion in the Estin case warrants the 
reader in believing that he would go along with Mr. Justice Frankfurter.?*° 

All the justices, both majority and dissent, in the Estin case have 
given a warning as to the unconstitutionality of any discrimination against 
ex parte divorces granted in sister states along the lines we have discussed. 


‘THE EFFECT OF A FOREIGN DIVORCE ON SUCCESSION 
AND INHERITANCE IN ILLINOIS 


Suppose that H dies intestate, domiciled in Illinois, the owner of 
personalty within the jurisdiction of Illinois to administer, and also seized 
of realty in Illinois. Some years prior to his death he went from Illinois 
to X and there obtained an ex parte divorce from W. W continued to 
reside in Illinois and survives H. She never remarried. Will she be entitled 
to a distributive share in H’s Illinois estate as ‘‘widow’’? ™ As ‘“‘widow” 
will she be entitled to preference in the grant of letters of administration??"* 

The recent case of Rice v. Rice 118 shows that she might be. Rice left 
Connecticut after twenty years of married life there with Lillian, went to 
Nevada, and, after the customary six weeks’ sojourn, secured an ex parte 
divorce. Within a month he married Hermoine in Nevada. He never 
returned to Connecticut, and six months later he died intestate in Cali- 
fornia, where both he and Hermoine had obtained war employment. 
Lillian brought suit in Connecticut against Hermoine and Rice’s adminis- 
trator for a declaratory judgment that the Nevada decree had not dissolved 
her marriage to Rice and that his subsequent marriage to Hermoine was not 
valid, her purpose being to determine who was entitled to inherit land 
Rice had owned in Connecticut. In Connecticut Lillian had judgment. 
The case was taken to the Supreme Court of the United States. In a per 
curiam opinion, a majority of five came to the conclusion that the Con- 
necticut courts had given ‘‘proper weight’’ to Nevada's claim of power to 
grant the divorce, had placed on Lillian the burden of proving that Rice 
had not acquired a bona fide domicile in Nevada, had caused the issue as to 
his domicile to be tried fairly according to appropriate procedure, and that 


1 Estin v. Estin, see note 107 supra, at 552, 68 Sup. Ct. at 1220. 
10 Td, at 553, 554, 68 Sup. Ct. at 1220-21. 
MILL. REV. STAT., c. 3, § 162 (1947). 
Jad: 3 248. 

48 336 U.S. 674, 69 Sup. Ct. 751 (1949). 
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there was ample evidence to support the conclusion that Rice had not 
acquired a bona fide domicile in Nevada at the time he obtained the divorce. 
Consequently there had been no denial of full faith and credit. 

If W in our hypothetical sustained the burden of proving that H had 
not acquired a bona fide domicile in State X at the time he obtained his 
divorce, a decree of an Illinois court that she was entitled to share in H’s 
personalty and realty in Illinois as ‘“‘widow’’ would not violate the Full 
Faith and Credit Clause. It would suffice that the issue had been “‘fairly”’ 
tried in accordance with “‘appropriate’’ procedure and that ‘‘proper weight’’ 
had been given to State X’s assertion of power. It is safe to assume that in 
many cases it would not be difficult for Illinois to comply with those 
requirements.?"* 

Suppose that W failed to sustain the burden of proving that H’s 
domicile in State X had not been bona fide. Illinois would be under a duty 
to recognize the divorce as a termination of the marriage relation between 
H and W. Had H, as an Illinois domiciliary obtained an ex parte Illinois 
divorce, W would not have had property rights ‘‘as widow.’’ No more 
will she, if H obtains as a domiciliary of State X an ex parte divorce in 
State X. Here, again, discrimination against ex parte State X divorces will 
be forbidden. At least that seems to the writer to be a reasonable prediction 
on the basis of Estin v. Estin, even more than on the basis of the Rice case. 


THE EFFECT OF FOREIGN CUSTODY DECREES AND 
OF FOREIGN DIVORCE ON JURISDICTION TO 
AWARD CUSTODY 


Suppose that H and W have been divorced in State X by a decree that 
is entitled, under full faith and credit, to external recognition as a termina- 
tion of their marriage. It may be that there will be slight opportunity for 
further litigation between them in X, Illinois, or elsewhere. If they have 
minor children living at the time of the divorce, however, the chances for 
additional and acrimonious controversy between them increase. What 
disposition should be made as to the custody of the children? If they are 
domiciled in State X and physically present there, the State X court un- 
doubtedly has jurisdiction to make an order as to their custody at the time 
the divorce is granted.14> The welfare of the children should always be 
the paramount consideration in influencing action by the court. Any order 
the State X court may make as to custody will generally be provisional in 


14 See Janssen v. Janssen, 269 Ill. App. 233 (3d Dist. 1933) ; Grein v. Grein, 303 
Ill. App. 398, 25 N. E.2d 409 (3d Dist. 1940) ; and also Atkins v. Atkins, 393 Ill. 202, 
65 N. E.2d 801 (1946). 

46 At that time no other state could, so it would seem, claim any interest in the child 
or children. 
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nature—subject to modification on proof that a change in circumstances 
renders continued compliance with the outstanding custody order un- 
desirable from the standpoint of the children’s welfare. Conceivably, the 
only court permitted under our federal system to make any changes in 
custody should be the court of State X, the state in which the original 
custody order was entered. Such a limitation of power would be un- 
desirable. Illinois has on occasion shown that it will not feel bound by 
any such limitation. 

In People v. Schaedel,1** H and W had been divorced in Ohio, the 
state of last matrimonial domicile. H remarried and remained in Ohio. W 
remarried and moved to Chicago. The Ohio divorce court had originally 
ordered custody of two minor children divided between the parents. It 
later modified the order so as to give custody to H. Still later it modified 
the order so as to give W custody during certain hours on Saturdays. The 
children left their Ohio home and went to W in Chicago. On habeas 
corpus proceedings instituted by H in Illinois, the children were remanded 
to the custody of W. The Illinois Court found that a change in condi- 
tions occurring after the entry of the outstanding Ohio order as modified 
required a change in custody for the sake of the children’s welfare, and 
assumed, in the absence of proof to the contrary, that the Ohio law would 
have approved the change as fully as Illinois law. The decision does not 
seem unjustified by anything said in the case of New York v. Halvey.™** 

If a case could be imagined where the State X court had made no 
order as to custody of a minor child of the divorced spouses, it is probable 
that the Illinois court would feel that it had power to make an award of 
custody if the child were subsequently physically present in Illinois.**® 
How far full faith and credit would be due in the court of a sister state to 
such award may bea matter of dispute.'?® 

In a recent case,12° W had obtained in Indiana an ex parte divorce 
from H. The Indiana decree awarded her custody of a minor child of the 
marriage but properly entered no order against H for the child’s support. 
The child was permitted to maintain by her next friend an action against 
the father, H, in Illinois for support. In view of the legislation of 1947,3#4 


n° 340 Ill. 560, 173 N. E. 172 (1930). 

u7 330 U. S. 610, 67 Sup. Ct. 903 (1947). 

48 ‘The jurisdiction of a State to regulate the custody of infants found within its 
territory does not depend upon the domicile of the child. It arises out of the power that 
every sovereignty possesses as patens patriae to every child within its borders to determine 
its status and the custody that will best meet its needs and wants. [citations omitted]. The 
residence within the State suffices even though the domicile may be in another jurisdiction.” 
People v. Wingate, 376 Ill. 244, 250, 33 N. E.2d 467, 470 (1941). 

u° This and similar questions are left open in New York v. Halvey, see note 117 
supra. 
1 Parker v. Parker, 335 Ill. App. 293, 81 N. E.2d 745 (2d Dist. 1948). Contra: 
Hawkins v. Hawkins, 288 Ill. App. 623, 6 N. E.2d 509 (1st Dist. 1937). 

12 See note 95 supra. 
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may it not be that full faith and credit compels the Illinois court to allow 
the child to maintain such action? If the divorce had been an ex parte 
Illinois divorce, it would be possible for the Illinois court to compel the 
father subsequently to support the child. May not the Full Faith and Credit 
Clause require Illinois to give the child of parents divorced in Indiana 
similar relief against the father? It is submitted that the Estin case so 
indicates. 12? 


%™ Lawyers would do well to heed the opinion that “‘the full faith and credit clause 
is the foundation of any hope we may have for a truly national system of justice, based on 
the preservation but better integration of the local jurisdictions we have.’’ Jackson, supra 
note 2, at 34. 











ALIMONY AND ITS ENFORCEMENT 


A. J. SCHEINEMAN * 


NATURE AND DISTINCTIONS 
Origin 
ALIMONY is not founded on contract, and it is not a debt but strictly a 
social obligation based on a natural and legal duty of support resulting 
from marriage.! This principle is the basis of the rule that imprisonment 
for nonpayment is not “imprisonment for debt’’ within the meaning of 
constitutional provisions on that subject. It also resulted in the rule that 
the obligation is not discharged in bankruptcy. 

The principle dates back to the common law, where it grew out of 
the obligation of a husband to support his wife. Since 1933 the obliga- 
tion is mutual in this state by statute,? but cases in which alimony is 
allowed to a husband are rare; therefore, this article is confined to the usual 
case of alimony allowed to a wife, and to some extent, allowances for 
support of children. 

It is commonly satd that the allowance of alimony is not a matter of 
punishment, that it is not penal in character. Upon this principle, it is 
permissible to allow alimony to the person at fault and against whom the 
decree for divorce is entered, providing it is equitable to do so.* Included 
in equitable considerations are such facts as long duration of the marriage, 
accumulation of ample means due, at least in part, to co-operative efforts 
and economies by the person at fault. Otherwise the principle has little 
value, for courts do consider the kind and degree of fault in deciding 
whether alimony shall be awarded, and how much, and this has been 
listed by courts of review as a proper element for consideration.® 


*A. J. SCHEINEMAN. LL.B. 1921, University of Illinois; Judge, 
Illinois Fourteenth Circuit; also assigned as Justice of the Illinois 
Appellate Court for the Fourth District, sitting at Mt. Vernon; 
member of board of governors and past president of the Illinois Cir- 
cuit and Superior Judges Association. 


2 Herrick v. Herrick, 319 Ill. 146, 149 N. E. 820 (1925). 

? References herein to the Divorce Act or “‘the statute’’ are to ILL. REV. STAT., c. 40 
(1947). 

* Byerly v. Byerly, 363 Ill. 517, 2 N. E.2d 898 (1936). 

*Boylan v. Boylan, 349 Ill. 471, 182 N. E. 614 (1932); Deenis v. Deenis, 79 
Ill. 74 (1875). 

5 Byerly v. Byerly, 363 Ill. 517, 2 N. E.2d 898 (1936); Johnson v. Johnson, 36 
Ill. App. 152 (4th Dist. 1890). 
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ALIMONY AND ITS ENFORCEMENT 


Separate Maintenance 


Separate maintenance is comparable to the former divorce a mensa et 
thoro, and the allowance of such maintenance is, in general, similar to the 
allowance of alimony. 

Support of Children 


Support of children is distinct from alimony and maintenance of a 
spouse but is commonly involved therewith. The essential distinctions 
and rules to apply are as follows. 

An allowance for support of children is never dependent upon which 
parent secures the divorce, or who is at fault. The father is primarily liable 
for their support, and if custody is awarded to the mother, it is proper to 
require him to pay for their support.° The fact that he is deprived of his 
common law right to their services and earnings is immaterial, for the 
court will not allow the children to suffer because of differences between 
the parents.’ 

The divorce severs the marital relation but does not alter the relation 
of parent and child. Asa result of this principle, the obligation for support 
is not affected by the omission of an order thereon in the decree. The juris- 
diction of the court is regarded as continuing for this purpose, and the order 
may be entered at any time. A final decree may deny alimony, and this 
cannot be afterwards changed, but though decrees are frequently silent as 
to support for children by reason of existing conditions or agreements be- 
tween the parents, an order permanently denying such support is unheard 
of. 

Agreements between parents regarding support of the children are not 
void and will be respected by the court, and even approved by the decree, 
provided the children’s interests are not thereby jeopardized.* But since the 
children of divorced parents are, to some extent, wards of the court, its 
broad powers will be exercised to protect their welfare, and the parents 
cannot prevent judicial action.°® 

The lumping of an allowance for alimony and for support of chil- 
dren is not reversible error '° but is undesirable. The chief objection is that 
a child may die or attain its majority or independence, and it will then be 
necessary to have a new order entered; and fixing a just revision is attended 
with difficulty, since the alimony should not be disturbed except as condi- 
tions have changed, and the court will not know how much was fixed for 
each party. 

Since the fixing and modification of amounts for child support, and 


* Kelley v. Kelley, 317 Ill. 104, 147 N. E. 659 (1925). 
717 AM. JuR., Divorce, § 693. 

® See note 1 supra. 

° Bailey v. Bailey, 157 Ill. App. 74 (4th Dist. 1910). 

% Johnson v. Johnson, 36 Ill. App. 152 (4th Dist. 1890). 
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enforcement thereof, follow the principles and procedure pertaining to 
alimony, no separate reference is made thereto in the remainder of this 
article, 


ALLOWANCE 


Propriety and Right 


Temporary alimony was allowed at common law in the discretion of 
the court simply because the marriage still existed and with it the obligation 
to support. But at common law an absolute divorce (a vinculo matti- 
monit) terminated the marriage for all purposes, even the obligation to 
support; hence, the present concept of permanent alimony is of statutory 
origin, formerly allowed only in cases corresponding to the modern separate 
maintenance action. 

Economics. Statutory provision for permanent alimony resulted in 
part from equitable considerations but more largely from necessity. Avail- 
able employment for women was limited both in character and extent, so 
that a divorced woman was likely to become a charge upon society, and it 
appeared expedient to shift this burden to the husband who had under- 
taken it initially. If the wife happened to have an adequate independent 
income, she might be denied alimony; and any income of which she was 
assured could be deducted in fixing the amount to be charged to the hus- 
band. Otherwise, the allowance of alimony was practically a matter of 
course. If she owned some property, she was not obliged to consume her 
capital but could rely upon her husband’s obligation to support her. 

The conditions which generally necessitated the allowance of alimony 
to a divorced wife have altered considerably. Available employment for 
women is now nearly as extensive as for men. This is especially true in the 
industrial areas, where most of the divorces occur. In addition to employ- 
ment in offices and stores, women now are extensively employed in factories 
at manual labor. 

During the peak of the divorce rate in 1946 (following the high 
marriage rate during the preceding war), the woman commonly waived 
alimony, stating that she was employed, or assured of employment, and 
considered herself independent and self-supporting. If there were children 
awarded to her custody, she asked an allowance for their support but might 
still waive alimony. In the absence of children, she asked only for her 
former status. This trend has largely continued. 

Inevitably the prevalence of such conditions affects the attitude of the 
courts. It is common for the trial courts to inquire into the wife’s employ- 
ability and to give it considerable weight in considering the right to ali- 
mony. Some of these cases have reached courts of review.’ 


* Errera v. Errera, 332 Ill. App. 582, 76 N. E.2d 215 (3d Dist. 1929). 
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Other elements are considered in determining the propriety of any 
alimony, although some of them are really applicable to amount and may 
be applied to such an extent that the amount is zero. 

Validity of Marriage. There must be a marriage to justify any allow- 
ance, though it may be acommon law marriage. The statute makes special 
provision for a marriage void because of the husband's bigamy.’* 

Length of Marriage. If the marriage has been comparatively brief, 
even though terminated for the husband’s fault, the court will not be in- 
clined to saddle him with an obligation for the rest of his life. Perhaps this 
is some recognition of the principle that alimony is not awarded in the 
nature of a penalty. 

Where the marriage has endured for a long time, the propriety of some 
allowance becomes fairly clear. Indeed, the presence of such fact is invar- 
iably the concomitant circumstance of an allowance to a spouse who is at 
fault. So if it justifies an allowance to one at fault, it should be nearly con- 
clusive for one who is innocent. This consideration is not based upon 
sentiment alone, but includes some of the age-old notion of necessity. A 
woman who has been a housewife for many years is not apt to be fitted by 
training or temperament to embark upon an independent career. 


Health. Unless the husband has adequate income apart from his oc- 
cupation, it must appear that he is physically able to provide for a divorced 
wife. Proof that he is currently gainfully employed may be sufficient, un- 
less overcome by other evidence. Illness of the wife may be a moving con- 
sideration toward allowance, which might not otherwise be granted. This 
is especially true, even in marriages of short duration, where the illness was 
caused by the husband’s mistreatment, or by worry or mental turmoil 
caused by his wrongs (not uncommon). This is one case in which the 
allowance partakes to some degree of the nature of a penalty, or at least, 
compensation for a wrong. 

Financial Condition. Usually the financial condition of the two 
parties affects only the amount of alimony, not its allowance or denial. 
But if the wife is financially independent by reason of inherited or acquired 
wealth, the allowance may be denied in toto, even though the husband is 
financially and physically able to pay.?* Obviously, this is a natural con- 
verse of the old necessity principle. And it is the extension of this consider- 
ation which-sometimes results in denial of any allowance to one fully ca- 
pable of self-support, even if not possessed of much wealth. 

Children. The custody of minor children often affects the allowance 
of alimony, as well as child support. The care of the children may preclude 
the mother from gainful employment, in whole or in part, so that some 
allowance for herself may be added where it might otherwise be denied. 


“ILL. REV. STAT., c. 40, § 20 (1947). 
317 AM. JUR., Divorce, §§ 597 and 623. 
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Special Equities. Special equities may exist in some cases, besides the 
elements commonly found and considered. Ordinarily, no one element is 
decisive, the court being called upon to give consideration to several factors. 


Amount and Type 


The propriety of allowing or refusing alimony is usually determined 
without much difficulty. On the other hand, the amount of the allowance 
frequently presents an intricate question. The problem must be solved 
with reference to two main aspects: (1) the needs of the person requiring 
it, and (2) the circumstances or ability of the party who is to pay it." 

Temporary. Theoretically there is no substantial difference as to 
amount between temporary and permanent alimony. But as a practical 
matter, the court is likely to consider certain extraneous elements in fixing 
temporary alimony, 1.e., the bringing of the case to hearing for final dispo- 
sition. Thus the possibility of an early hearing and prompt disposition of 
the case, which exists in nearly all of the counties outside of Cook, fre- 
quently renders a temporary allowance wholly unnecessary. This situation 
may be changed soon, in view of legislative approval of a current proposal 
that the Supreme Court adopt rules prescribing delays in divorce hearings. 
Obviously in cases where a wife has left her husband upon discovering in- 
fidelity, or because of a severe beating, if a hearing upon the merits of the 
case is deferred by rule of court, some temporary maintenance will be re- 
quired in most cases, whereas it has not heretofore been necessary. 

Another extraneous consideration will remain—dilatory tactics. If 
the wife shows a tendency toward such tactics, the court will not wish to 
encourage it by making her too comfortable; and if it is the husband, a 
meager allowance to the wife may give him an unfair advantage. Aside 
from this, there is perhaps a tendency to be less liberal in temporary allow- 
ances than permanent, providing only for the necessities until the justice of 
the case can be decided on final hearing, if this is not too long delayed. 

The chancellor is allowed a very broad discretion in the fixing of 
temporary alimony, and any attempt to secure a modification by a review- 
ing court is likely to be futile. 

Probable Fault. The statute prohibits any temporary allowance 
when the husband files the original suit or a counterclaim for divorce until 
the court has ascertained whether he can probably maintain his charges. 
Such a hearing often means presentation of substantially the same testi- 
mony that will be produced on final hearing. In a majority of cases, the 
amount of attorney’s fees which can be charged and collected is limited by 
the financial condition of the parties. This has caused lawyers for both 
sides, in such cases, to seek to avoid the duplication of time and effort for 


“Foote v. Foote, 22 Ill. 425 (1859); Thurston v. Thurston, 38 Ill. App. 464 
(2d Dist. 1890). 
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two hearings. The usual outcome is an agreement to waive temporary ali- 
mony, coupled with a setting for trial as quickly as possible. Hence this 
proviso of the statute, adopted in 1933, has had the unforeseen result of 
contributing to the urge for speedy hearings in divorce cases, lately the sub- 
ject of criticism. 

Permanent Installments. When the time comes to fix the amount of 
permanent alimony, any previous allowance should be no criterion, for the 
equities of the case are now determined. If the wife is entitled to an allow- 
ance, it must be fixed with care on the supposition that it may be in effect 
for a long time. It is not improper to make the permanent allowance less 
than the temporary alimony,’® though it is perhaps unusual. 

In examining the question from the aspect of the wife’s needs, the 
court will consider her age, health, children, if any, property, earning 
power, and separate income, if any, and also the family’s previous habits 
and social condition (a variant of the old ‘“‘style to which she is accus- 
tomed”’ adage). As to the circumstances and ability to pay of the husband, 
the court will consider his age, health, and financial condition, including 
accumulated property, earnings, and other income. Moreover, it is not un- 
usual for the court to consider the nature and degree of his fault, particu- 
larly if it has had a deleterious effect upon the wife in addition to causing 
the divorce. 

The sequence of the various considerations mentioned has no signifi- 
cance. Sometimes one element receives emphasis; in other cases a different 
factor will be more important. And as to the two aspects of the problem, 
sometimes one is controlling, then the other. For example: if the husband 
has ample means, the court must scrutinize the wife’s needs upon the con- 
siderations previously mentioned and thereby determine the amount. But 
in most cases the husband’s ability to pay is the limiting factor, and the 
problem resolves itself into the question of how much the court may exact 
from him and still permit him to live and provide support. A further con- 
sideration, not usually mentioned in the books, is this: if the order limits 
the respondent to the barest necessities, it may become so onerous a burden 
as to make it expedient for him to flee the state. This is actually a very real 
and potent consideration and is usually recognized by both the wife and 
her attorney. 

In the final analysis, the most common situation confronting the 
chancellor requires that an amount be fixed which means some sacrifice, and 
perhaps hardship, for both parties but still permits a livelihood to both. 
For while the old adage that two can live as cheaply as one may be wholly 
incorrect, it is certain that the two cannot live as cheaply apart. 

Lump Sum. Generally the allowance of alimony is fixed in install- 
ments at regular intervals for an indefinite time. But in a proper case, the 


% Zechman v. Zechman, 391 Ill. 510, 63 N. E.2d 499 (1945). 
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court may order a lump sum paid in lieu of installments.’* For example, 
where the husband has little or no earning power but is possessed of sub- 
stantial means, a lump sum settlement may be the solution. 

Sometimes the court enters an order for the payment of alimony in a 
lump sum but permits the payment to be made in installments over a period 
of time, such as a year or two. In the Banck and the Hortzfield cases, the 
courts declared this to be alimony in installments, regardless of the words 
“lump sum” or “gross alimony’’ appearing in the decree.17 Then if the 
husband died or the wife remarried before payment was completed, she 
could not enforce collection of the unpaid balance. However, the result of 
these cases appears to be overcome by an amendment to the Divorce Act 
passed at the last session of the General Assembly.?® 


Real Estate. The husband’s own real estate cannot be divided with or 
transferred to the wife unless some ‘‘special equities’ are alleged and proved 
which justify it.1° The mere existence of the marriage and the obligation 
to support are not sufficient. Paragraph 18 (Section 17) of the Divorce 
Act authorizes the court to require transfer of property ‘‘equitably 
belonging to the other.’’ This has received a broad construction, but trans- 
fer under this section is not the same as alimony. Many cases have reached 
the Supreme Court involving division of real estate, but the decisions do not 
always attempt a careful distinction between equitable adjustments under 
this section and “‘special equities’’ which allow real estate as alimony.”° 

Deed. It is important to provide for a deed by the party or a master 
in chancery if title is transferred. The decree itself cannot divest one party 
of title and transfer it to the other.” 


Time of Allowance 


Temporary Alimony. This is allowed during the pendency of the 
suit and until a permanent allowance is made or denied.2? The time for 
hearing is considered under the heading of Procedure. 

Permanent Alimony. This allowance, made at the conclusion of the 
hearing on the merits, is sometimes based upon evidence adduced during 


% Doyle v. Doyle, 268 Ill. 96, 108 N. E. 796 (1915); Bobowski v. Bobowski, 
242 Ill. 524, 90 N. E. 361 (1909). 

7 Banck v. Banck, 322 Ill. App. 369, 54 N. E.2d 577 (3d Dist. 1944); Hortz- 
field v. Hortzfield, 336 Ill. App. 238, 83 N. E.2d 605 (1st Dist. 1948). 

8 Section 18 of the Divorce Act as amended by an act approved July 27, 1949, 
ILL. REV. STAT., c. 40, § 19 (1949). 

* For further discussion of this problem, see Harbert, Property Rights as Affected 
by Divorce, Annulment, and Separate Maintenance, supra p. 605 at 614. 

* Anderson v. Anderson, 380 Ill. 435, 44 N. E.2d 54 (1942); Bisset v. Bisset, 
375 Ill. 551, 31 N. E.2d 955 (1941); Shekerjian v. Shekerjian, 346 Ill. 101, 178 N. E. 
365 (1931); 133 A. L. R. 863n (1941). 

™ Kohl v. Montgomery, 373 Ill. 200, 25 N. E.2d 826 (1940). 

= Wain v. Barnay, 219 Ill. App. 401 (1st Dist. 1920) (Terminates automatically 
if suit dismissed) . 
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and in connection with the main trial. In other cases there is a further 
hearing on this question alone, after the right to divorce has first been 
settled by trial before the court or jury. The court will direct which 
method shall be used. 

Formerly it was the rule in this state that, unless the court reserved 
the question of alimony for future consideration, a decree which allowed 
none was final and barred later application for such allowance. Even in 
suits upon constructive service where the court was powerless to enter a 
personal decree for alimony, it could not be allowed later when personal 
service was obtained; this being upon the theory that the plaintiff had by 
this type of proceeding made an election not to demand alimony, thereby 
waiving it. By amendment to Section 19 of the Divorce Act, effective 
December 1, 1947, it is now provided that if no allowance was made 
originally, it may be made later, unless: (a) the decree recites an express 
waiver of alimony, (b) the decree provides a property or other settlement 
in lieu of alimony, or (c) the decree denies alimony. 


Procedure to Secure Alimony 


Temporary. To secure a temporary allowance, the correct method 
is to file a sworn petition setting forth the essential facts: the marriage, the 
pending divorce suit, that the petitioner has no adequate means for self- 
support, and that the respondent is able to furnish such support. 

If the complaint on file contains all the necessary allegations of fact 
under oath, a separate petition for temporary alimony is not absolutely 
essential,” though it is considered the better practice to file one. 

Notice of hearing on the petition should be given according to local 
rules of court. If the return day has passed without any appearance by the 
defendant, no further notice is necessary.** But the statute also provides 
that the allowance of temporary alimony may be made “‘any time after 
service of summons and proper notice.’’ Hence the hearing may be had 
before return day upon notice, according to rules of court, provided the 
summons has been returned showing personal service or the defendant has 
filed appearance and waived summons. If the wife is the defendant, the 
petition may be filed any time after the suit is filed and notice of hearing 
given. The reason summons must be returned showing personal service in 
other cases is that the court must have jurisdiction of the person to 
authorize an order for the payment of money. 

Permanent. There being a prayer for permanent alimony in the 
original complaint, no other pleadings are required in the ordinary case. 
It has been allowed even when it was not included in the prayer for relief.** 


* Becker v. Becker, 15 Ill. App. 247 (4th Dist. 1884). 
™ Ibid. 
* Doyle v. Doyle, 268 Ill. 96, 108 N. E. 796 (1915). 
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As previously mentioned, the hearing may be part of the main trial or a 
continuance thereof. 

Subsequent Allowance. Although the original decree is silent on the 
subject of alimony and does not reserve the question, the Divorce Act now 
permits a subsequent allowance, unless it was actually waived or denied. 
This is done “‘upon obtaining jurisdiction of the person of the defendant 
by service of summons or proper notice.”” The words ‘‘proper notice”’ 
appear to be applicable to cases in which there was personal service when the 
case was heard but no allowance was then entered. Upon this assumption 
the procedure would be like that in other cases for the modification of a 
decree, viz., a petition would be filed setting forth under oath the essential 
facts—the existing decree, the needs of the petitioner, and the ability of the 
respondent to pay. Notice should be given according to the local rules of 
court. 

The words quoted above, referring to service of summons, were evi- 
dently intended to overcome the previous decisions that alimony was 
waived if the divorce was obtained upon constructive service. There could 
be no other use for personal service after a decree. Upon this assumption it 
would be proper practice to file a petition under oath in the original pro- 
ceeding, just as in the last paragraph, but including the allegation that the 
decree was based upon constructive service and that personal service can 
now be obtained. Instead of notice according to the rule, a praecipe for 
summons should be filed, and summons issued returnable as in other civil 
cases. The statutory form of summons appears to be applicable, except 
that the word “‘complaint’’ therein should be changed to “‘petition.’”” The 
answer would be due as in other cases, and thereafter the case would be set 
for hearing and heard, the same as an original proceeding. 

Allowance Without Personal Service. Although the court has no 
jurisdiction to enter a personal decree against a defendant who has been 
served only by constructive service, this rule does not prevent proceedings 
in rem. It is recognized that a divorce action is partly in rem by its nature, 
and, therefore, the court may proceed against specific property within its 
jurisdiction even without personal service. The proper procedure is to 
describe in the complaint the defendant’s real estate which is situated in the 
state. Then the court may award a lump sum as alimony and direct that 
the described property be sold under execution to satisfy the award.”° 

Foreign Decrees. Divorce decrees of another state, at least where there 
was personal service, are entitled to ‘‘full faith and credit.’’ This includes 
provisions for alimony. The proper procedure is to file a divorce suit in 
this state, obtain personal service, and by proof ‘‘establish”’ the foreign de- 


* According to general principles of actions in rem, it would seem the writ should 
be a special execution directed against the property described and no other, but the Illinois 
decision does not refer to this requirement. Wilson v. Smart, 324 Ill. 276, 155 N. E. 288 
(1927); Tuttle v. Gunderson, 254 Ill. App. 552 (1st Dist. 1929). 
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cree as a divorce decree in this state. Thereupon the plaintiff is entitled to 
all the benefits of an original decree in IIlinois.*’ 

A decree of a foreign nation does not receive “‘full faith and credit’’ by 
virtue of our Federal Constitution, and notions of comity will not be ex- 
tended so far as to accord it all the extraordinary relief afforded in chancery 
actions, in the absence of statutory provision to that effect.** 


MobDIFICATION AND TERMINATION 


Requirements and Considerations 


General. The authority of the court to modify the amount and terms 
of an allowance for alimony or support of children is expressly conferred 
by statute and does not depend upon the reservation of such authority in a 
decree. But this authority is construed to require that the proof disclose 
new or changed conditions which justify some change. The original de- 
cree is final as to conditions then existing, the same as any other decree or 
judgment, and it cannot be subjected to review under the guise of pro- 
ceedings to modify.”° 

The decree is that of the court, not merely of the judge then pre- 
siding; hence the power to modify is not confined to the same judge. 

The authority to modify does not extend to cases where a lump sum 
was fixed and paid in lieu of installments, for payment of such a lump sum 
is deemed a complete discharge of liability for alimony.* 

Death. The death of the person liable usually terminates the liability 
for future payments *! but not for those accrued. The death of the bene- 
ficiary also terminates further liability. 

Marriage. The remarriage of the person entitled to alimony termi- 
nates the right by statute. Remarriage of the party charged with payment 
does not in theory end responsibility for support of the ex-spouse or the 
children of that union, but as a practical matter, such situations present 
some of the most perplexing problems which a judge may be called upon to 
face. As previously mentioned, the order for alimony or support is not 
supposedly entered as a penalty. In a majority of cases, it is utterly im- 
possible for the man to support two families. Then is he condemned for 
his original fault to a choice between illicit relations and what may be 
life-long celibacy? 


7 Rule v. Rule, 313 Ill. App. 108, 39 N. E.2d 379 (2d Dist. 1942), Note, 30 
ILL. B. J. 376 (1942); Darnell v. Darnell, 212 Ill. App. 601 (1st Dist. 1918) (applied 
to foreign decree on constructive service) . 

8 Clubb v. Clubb, 402 Ill. 390, 84 N. E.2d 366 (1949). 

® Smith v. Smith, 334 Ill. 370, 166 N. E. 85 (1929). 

* Maginnis v. Maginnis, 323 Ill. 113, 153 N. E. 654 (1926). 

* Exceptions: Gridley v. Wood, 343 Ill. 223, 175 N. E. 396 (1931); Storey v. 
Storey, 125 Ill. 608, 18 N. E. 329 (1888). 
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The court may solemnly assure the second wife that she did not se- 
cure a clear title to her husband—he was subject to a prior lien for the 
support of the first wife and children. But it frequently appears that the 
second marriage has produced the loyalty and mutual consideration which 
was so sadly lacking in the first, so that the husband will risk imprisonment 
to favor the second wife. The law has produced no satisfactory solution 
of this problem, involving, as it does, human beings and not inanimate ob- 
jects. Sometimes a makeshift solution can be improvised with the co-op- 
eration of counsel, or the state’s attorney, by enlisting a public relief agency, 
such as Aid to Dependent Children. 


Procedure to Secure Modification 


The procedure to secure modification or termination of alimony or 
allowance for support of children is commonly the subject of local rules of 
court, which should always be consulted to ascertain the requirements. 
Usually the first step is to file a petition under oath setting forth the facts 
justifying the prayer for modification. The rule will then require some 
specified notice or (in many circuits) the petition must be presented to the 
court and a rule obtained directing the respondent to answer on a certain 
day fixed by the court, and a certified copy of the rule must be served upon 
the respondent personally. Some court rules permit service upon the at- 
torney who appeared for the respondent in the original proceeding, and 
such a rule has been sustained on review.** But this practice may be open 
to question, at least after the lapse of some time, in the absence of some 
showing that the attorney has continuing authority to represent the re- 
spondent, since it is not according to the usual practice of attorneys to as- 
sume such authority and the attorney may not even know the whereabouts 
of his former client. It would seem to be safer practice to serve the re- 
spondent personally. 

If the respondent takes issue with the factual statement in the petition, 
testimony in support thereof must be presented. Upon the basis of facts 
admitted or proved, the court must decide what, if any, modification is 
justified or whether the alimony should be terminated. 


Past Due Installments. Past due installments of alimony are a vested 
right, and the court has no authority to modify them in any particular, 
either as to amount or time of payment.** The party to whom they are due 
has an absolute right to judgment and execution for the amount thereof, 
the same as for any other debt, and the right to collect passes upon death to 


* Buehler v. Buehler, 329 Ill. App. 239, 67 N. E.2d 708 (1st Dist. 1946). But 
in a custody case, which is likewise a modification of the decree, the same court held that 
notice only to the attorney was insufficient and the proceedings were void. Cummer v. 
Cummer, 283 Ill. App. 220, 236 (1st Dist. 1935). 


* Gordon v. Baker, 182 Ill. App. 587 (2d Dist. 1913). 
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the personal representative.** The court should not direct that arrears be 
paid in installments.** 

Party in Default. Frequently the question arises whether when a 
person in default is heard on a petition to modify as to future payments the 
petition may be resisted on the ground that the petitioner does not come 
into court with clean hands. The answer depends upon the circumstances; 
if it appears the default is wilful, then the petitioner is in contempt of 
court and may be required to purge himself before being granted relief. 
But there is no rule precluding him from presenting the facts to the court 
for an adjudication. The arrears may be the result of circumstances over 
which he had no control, and his default may be entirely excusable. In 
that situation he is not denied relief merely because some arrears occurred 
before he asked the court to consider his case. Other facts may make it in- 
equitable to deny relief. In every case the court will consider the equities 
and act accordingly; the hands of the court are not tied by any hard and 
fast rule.** 


ENFORCEMENT 


Right and Procedure Against Property 


The law provides several methods of enforcement of a decree for ali- 
mony. The Divorce Act states that it may be enforced in any manner con- 
sistent with the rules and practice of the court. The following is a brief 
summary of the methods used against property. 

Sequestration. Section 42 of the Chancery Act provides the ancient 
remedy of sequestration, and this may be used in divorce proceedings. The 
procedure is involved and cumbersome, so that this method is now rarely 
used.*7 

Lien of Decree. Both the Chancery Act and the Divorce Act contain 
special provisions which authorize the court to make the decree a lien upon 
real estate. Pursuant thereto, the decree for alimony may be declared a lien 
upon particular property of the husband, described in the decree, or upon 
any real property he may own. It cannot be made a lien upon personal 
property. 

When the original decree is thus made a lien upon real estate, it may 
be enforced by supplemental proceedings in the same case. This is done by 
filing a petition alleging the decree, the noncompliance therewith, and the 
arrears. Notice is given the respondent according to rules of court. Upon 


* Dinet v. Eigenmann, 80 Ill. 274 (1875). 

* Igney v. Igney, 303 Ill. App. 563, 25 N. E.2d 608 (1st Dist. 1940). 

* Craig v. Craig, 163 Ill. 176, 45 N. E. 153 (1896); Wiseman v. Wiseman, 290 
Ill. App. 535, 8 N. E.2d 960 (4th Dist. 1937). 

1 PUTERBAUGH, CHANCERY PLEADING AND PRACTICE 157-158 (7th Ed. 
1930), describes the procedure and sets out forms. 
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the hearing the court may find the amount due and order the respondent’s 
real estate sold, as in other chancery proceedings, to pay the arrears. The 
order may direct that the property be sold subject to future installments or 
free of them. 

Such a sale can only be made to satisfy the amount accrued and past 
due. The court does not have authority to require that the property be 
sold and the proceeds brought into court to provide a fund out of which 
future installments may be paid.** 

Judgment and Execution. It is not necessary that the original decree 
be made a lien upon real estate in order to enforce it by execution. In any 
case when installments are accrued and unpaid, supplemental proceedings 
by petition and notice are proper. Upon the hearing the court may find the 
amount past due and enter judgment for that amount (interest may be in- 
cluded) with award of execution.*® A decree for alimony, being for 
the payment of money, is subject only to the twenty-year statute of 
limitations.*° 


Right and Procedure Against Person 


Specific provisions in the Divorce Act, as well as in the Chancery Act, 
authorize enforcement of alimony and support decrees, both temporary 
and permanent, by attachment of the body and punishment as for con- 
tempt of court. It is the most potent and often the only effective remedy 
available. Though now accepted and used as a matter of course, in its early 
history there were many attacks on the procedure. It is now settled that 
this remedy is a continuing one which does not expire with the term of 
court or at the end of a year. Moreover, it is not lost by laches within the 
statutory period of twenty years.* 

Inability to pay is always a complete defense since this salutary 
means of enforcement can only be used where the default in payment is 
wilful and contumacious. For this reason it is absolutely essential that the 
defaulting party be given a hearing and an opportunity to present his de- 
fense. But unlike criminal cases the burden of proof is on the accused, that 
is to say, proof of default makes a prima facie case and the burden is on him 
to show an excuse.*” 

Demand. If the respondent had actual knowledge of the decree, or is 
chargeable with notice thereof, no demand is necessary as preliminary to 
enforcement.** If the record shows he appeared in person or by counsel, he 
is charged with notice of the contents of the final decree. This leaves de- 


8 Anderson v. Anderson, 380 Ill. 435, 44 N. E.2d 54 (1942). 

® Condy v. Condy, 328 Ill. App. 8, 65 N. E.2d 219 (1st Dist. 1946). 

“ Wadler v. Wadler, 325 Ill. App. 83, 59 N. E.2d 505 (ist Dist. 1945). 

“ Carpenter v. Metropolitan Trust Co., 327 Ill. App. 220, 63 N. E.2d 658 (Ist 
Dist. 1945). 
“ Boyden v. Boyden, 162 Ill. App. 77 (3d Dist. 1911). 
* Shaffner v. Shaffner, 182 Ill. App. 450 (1st Dist. 1913). 
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fault decrees subject to the need of some demand or notice. Asa safety pre- 
caution it is common practice for attorneys to cause a certified copy of the 
decree to be served upon the defendant and to preserve proof of such service. 
This is especially true in default cases. 

Petition. The initial step in this procedure is the filing of a petition 
for a rule to show cause, often called a ‘‘petition for citation.’” The peti- 
tion should allege an existing decree and state its provisions as to alimony 
or support, the failure to comply therewith, the amount in arrears, and 
that the respondent is able to pay but wilfully refuses to do so.** It should 
then conclude with a prayer “‘that a rule may be entered in said cause, re- 
quiring the respondent to show cause, within a reasonable time, to be fixed 
by the court,’’ etc. The petition must be under oath or supported by at- 
tached affidavits as to the essential facts. It has been held that the essential 
facts are the existence of the decree and the noncompliance therewith.* 
The affidavit must, be positive and not on information and belief. The pe- 
tition is entitled in the cause *° and is presented to the court without pre- 
vious notice to the respondent as this is merely the means of initiating the 
proceedings.*? 

Order to Show Cause. The court thereupon enters an order reciting 
the essentials of the petition and ordering that the defendant “‘be and ap- 
pear before this court on the coming i in thereof (or at a specified hour) on 
BP isiscncas: ED scccccrcivctnilane ae 19....., and show cause, if any 
he has, why he should not be punished for a contempt of this court in ne- 
glecting and refusing to comply with the said order thereof.’’ A copy of 
this order should be served upon the defendant and a return showing service 
filed in the case.** 

Answer and Hearing. At the appointed time, the petitioner and her 
attorney should be present and call up the matter in open court. The re- 
spondent may then present his sworn answer with accompanying affidavits, 
if he has any.*® According to ancient technical rules of proceedings in civil 
contempt, the court merely examined the sworn petition and answer and 
attached affidavits, if any, and made a decision therefrom. 

The modern practice is to permit the parties and their witnesses, if 
any, to take the stand and be examined and cross-examined in open court. 

If a defense is established, the court will enter an order that the rule 
is discharged, and the respondent is then released. 


“ Ex parte Petrie, 38 Ill. 498 (1865); Petrie v. Pecple, 40 Ill. 334 (1866). 

“ MacKenzie v. MacKenzie, 238 Ill. 616, 87 N. E. 848 (1909). 

“Tester v. People, 150 Ill. 408, 23 N. E. 387 (1894). 

“ O'Callaghan v. O’Callaghan, 69 Ill. 552 (1873); Ex parte Petrie, 38 Ill. 498 
(1865) ; Quigley v. Quigley, 268 Ill. App. 130 (3d Dist. 1932). 

* People v. Sherwin, 353 Ill. 525, 187 N. E. 441 (1933); Whelan v. Whelan, 
161 Ill. App. 293 (1st Dist. 1911). 

King v. King, 290 Ill. App. 160, 8 N. E.2d 375 (1st Dist. 1937). 

© Hake v. People, 230 Ill. 174, 82 N. E. 561 (1907). See also 27 C. J. S. 1049- 
1053 (1941). 
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Order of Commitment. Forms of orders as well as the petitions, writs, 
etc., may be found in the various Illinois practice works in common use.* 
Upon a finding of contempt, the usual order directs the sheriff to ‘‘take the 
body of the respondent from the bar of the court and confine him in the 
common jail of (the) county, until he pay the said sum of ———— dollars 
for the use of petitioner, to the said sheriff or the clerk of this court, or 
until released by due process of law.’’ The essentials are that he be com- 
mitted to jail with the right to be released upon payment of a specified sum 
to a designated person; these items must be definite. 

When the defendant is personally present in court, such an order is 
all that is necessary. A certified copy should be prepared by the clerk and 
delivered to the sheriff to serve as a mittimus. No other process need issue 
because the court has jurisdiction of the party when he is before the bar of 
the court.®? But if the respondent does not appear, it is not sufficient merely 
to enter an order and serve it upon him since these orders are entitled in the 
civil suit and, therefore, may not be sent into the country for service as 
process. 

Writ of Attachment. If the respondent fails to appear pursuant to the 
rule of court served upon him, this fact should be called to the court’s at- 
tention, and the court will then direct that a writ of attachment of the body 
be issued. The clerk will issue the writ entitled in the name of the People 
of the State of Illinois, as is required of all process by the Illinois constitu- 
tion. The sheriff will then take this writ and by its authority arrest the 
respondent and bring him into court at the time specified in the writ. 

At that time the respondent still has an opportunity to present his 
defense, if any. If found in contempt, an order of commitment is entered 
as before, except that it is customary, where the respondent is brought into 
court under process, to conclude the order with a direction that a warrant 
of commitment be issued in conformity with the order. 

An order for commitment must be effective at once to be valid. If it 
purports to commit the respondent at some future time in the event of his 
failure at that time to pay or perform some act, it is void for on its face it 
denies him the right to present an excuse for nonperformance.** 

Fixed Sentence. There is some confusion in the reported decisions 
over the question as to whether the commitment should be for a definite 
limited time ™ or indefinitely without limit, except upon the purging of the 


® These include 7 NICHOLS, ILLINOIS CIVIL PRACTICE 64-67 (1942); 1 PUTER- 
BAUGH, CHANCERY PLEADING AND PRACTICE 634 et seg. (7th ed. 1930); 1 WER- 
MUTH, ILLINOIS FORMS AND PRECEDENTS FOR PLEADING PRACTICE AND PROCEDURE 
854-860 (2d ed. 1931). 

5 T eighton v. Hall, 31 Ill. 108 (1863). 

5 Cavenaugh v. Cavenaugh, 106 Ill. App. 209, 213 (2d Dist. 1902). 

* Harris v. Harris, 156 Ill. App. 336 (1st Dist. 1910); Anderson v. Anderson, 
124 Ill. App. 613 (1st Dist. 1906); Kahlbon v. People, 101 Ill. App. 567 (1st Dist. 
1902). 
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contempt by the required payment. The latter rule has been asserted on 
the ground of necessity—that if there is a limited term, the prisoner may 
elect to sit it out rather than comply with the order to pay, thereby defeat- 
ing its purpose. 

The truth is that both types of orders have their proper sphere. If it 
appears that the respondent is able to pay but wilfully refuses to do so, the 
commitment is intended as a means to compel payment, and it is technically 
correct to make the sentence indefinite until he purges himself. However, it 
frequently appears that the respondent has no property or funds but that 
he has had wages or salary which he has wilfully dissipated and has in- 
tentionally put it out of his power to pay. In such a case, he is not com- 
mitted to compel payment, for he can earn nothing while incarcerated. 
The true purpose is punishment—to uphold the dignity and authority of 
the court; hence it is in the nature of a criminal rather than civil contempt, 
and the sentence should be definite. 

In practice it is quite common for the court to fix a limit on the 
sentence, regardless of its purpose. No harm is likely to result from this 
technical error for the man is not going to complain of the consideration 
thus gratuitously extended him. In fact a number of such orders have gone 
to courts of review on other grounds, and no point has been made of the 
form of sentence.*® 


CONCLUSION 


Divorce is a matter of great public interest. As a result, there is a 
constant flow of proposed amendments intended to improve the social, eco- 
nomic, and legal effects of divorce. At frequent intervals substantial 
changes have been enacted by the legislature, and now the Supreme Court 
may propound additional rules. Therefore, it is essential that the lawyer 
working on a case consult the latest revision of the statutes and Supreme 
Court Rules, especially as to procedure, for none of the rules mentioned in 
this article is assured of permanence.™ 


® Boyden v. Boyden, 162 Ill. App. 77 (3d Dist. 1911); Bonney v. Bonney, 151 
Ill. App. 221 (1st Dist. 1909) ; Czarra v. Czarra, 124 Ill. App. 622 (1st Dist. 1906). 

% White v. Adolph, 305 Ill, App. 76, 26 N. E.2d 993 (3d Dist. 1940); Mac- 
Kenzie v. MacKenzie, 141 Ill. App. 126 (1st Dist. 1908). The White case has been mis- 
construed as requiring the order to permit payment in installments while in jail, which is 
usually impossible. The case actually holds commitment should be only for that part of 
the arrears wilfully defaulted, but the balance is not canceled. 

"In addition to statutes and Supreme Court Rules, refer also to circuit court rules 
establishing divorce divisions (new) and the procedure therein. 








TAX PROBLEMS INVOLVED 
IN DIVORCE 


BY J. NELSON YOUNG * 


THERE IS NO ESCAPE from tax considerations—even in effecting the 
financial settlements arising out of shattered marriage relations which 
culminate in divorce or separation. The attorney who negotiates support 
payments and a property settlement for either husband or wife must have 
an eye to the income, gift, and death tax consequences of the particular 
agreement. The court decree or the agreement between the parties may 
provide for periodic payments for support, maintenance of life insurance, 
creation of a trust, a lump sum settlement in cash, transfer of property to 
the wife, or a combination of any of these. But whatever the form of the 
settlement, there is always a tax factor to be reckoned with. 


ALIMONY AND THE INCOME TAX 


Formerly alimony was neither taxable as income of the wife nor 
deductible from income by the husband. Support payments received by the 
wife were held not to fall within the statutory definition of income. They 
were considered personal expenses of the husband incurred in the satisfac- 
tion of his legal obligation to support his former wife which was imposed 
upon him as an incident of the relation of marriage. Thus alimony pay- 
ments to support the former spouse subsequent to divorce were accorded 
the same income tax status as amounts required to support the wife during 
marriage.” 

A complete reversal in the income tax treatment of alimony and 
separate maintenance payments was effected by the Revenue Act of 1942.8 
This legislation incorporated in the Code the principle that alimony and 
separate maintenance payments should generally be taxed to the wife as 


*J. NELSON YOUNG. B.S. 1938, LL.B. 1942, University of Illinois; 
Certified Public Accountant, Illinois, 1944; Assistant Professor of 
Law, University of Illinois. 


1“The use of the word itself [income] in the definition of ‘income’ causes some 
obscurity, but we are unable to assert that alimony paid to a divorced wife under a decree 
of court falls fairly within any of the terms employed.’’ Gould v. Gould, 245 U. S. 151, 
153, 38 Sup. Ct. 53 (1917). 

*In the Gould case, the Court concluded its decision with the following statement: 
“The net income of the divorced husband subject to taxation was not decreased by pay- 
ment of alimony under the court’s order; and, on the other hand, the sum received by the 
wife on account thereof cannot be regarded as income arising or accruing to her within the 
enactment.’ Id. at 154, 38 Sup. Ct. at 53. 

*56 STAT. 816, 26 U. S.C. § 22(k) and 23(u) (1942). 
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income * with a corollary deduction allowed to the husbaad.® This change 
was prompted by a desire to relieve the husband of the hardship of a sub- 
stantially increased tax burden which would otherwise follow from the 
concurrent additions to the surtax rates.® 

By the present provisions of the Code, the husband’s right to take a 
deduction for alimony payments under Section 23(u) * is expressly con- 
ditioned on the inclusion of the amounts in the taxable income of the wife 
under Section 22(k). But the statutory provisions do not apply to all 
support payments in the nature of alimony or separate maintenance. It 
will be noted from the pertinent portions of Section 22(k) (set forth in 
the footnote *) that a number of requirements operate as conditions 


* The constitutionality of taxing alimony as income, although never specifically liti- 
gated, seems to have been conceded since the decision in Gould v. Gould, 245 U. S. 151, 
38 Sup. Ct. 53 (1917), which considered the income tax treatment of alimony a matter 
wholly within legislate discretion. See Helvering v. Fitch, 309 U. S. 149, 157, 60 
Sup. Ct. 427, 431 (1940); Helvering v. Fuller, 310 U.S. 69, 75, 60 Sup. Ct. 784, 787 
(1940). 

*It should be noted that the alimony provisions of the Code also apply in the un- 
usual circumstance where the wife pays alimony to the husband. The Internal Revenue 
Code, § 3797(17), provides that ‘“‘wherever appropriate to the meaning of such sections 
[§§ 22(k), 23(u), 171, 25(b) (3) ], the term ‘husband’ shall be read ‘wife’ and the 
term ‘wife’ shall be read ‘husband’.”” In I!linois, “‘the court may make such order touching 
the alimony and maintenance of the wife or husband . . . as, from the circumstances of the 
parties and the nature of the case, shall be fit, reasonable and just.’’ ILL. REV. STAT., 
c. 40, § 19 (1949). 

*H. R. REP. No. 2333, 77th Cong., 2d Sess. 46 (1942), 1942-2 CUM. BULL. 
372, 409; SEN. REP. No. 1631, 77th Cong., 2d Sess. 83 (1942), 1942-2 CuM. 
BULL. 504, 568. 

7™“SEC. 23. DEDUCTIONS FROM GROSS INCOME. 

In computing net income there shall be allowed as deductions: 

(u) ALIMONY, ETC., PAYMENTS.—In the case of a husband described in 
section 22(k), amounts includible under section 22(k) in the gross income of his wife, 
payment of which is made within the husband’s taxable year. If the amount of any such 
payment is, under section 22(k) or section 171, stated to be not includible in such hus- 
band’s gross income, no deduction shall be allowed with respect to such payment under this 
subsection.” 

§ “SEC. 22. GROSS INCOME. 

(k) ALIMONY, ETC. INCOME.—In the case of a wife who is divorced or legally 
separated from her husband under a decree of divorce or of separate maintenance, periodic 
payments (whether or not made at regular intervals) received subsequent to such decree in 
discharge of, or attributable to property transferred (in trust or otherwise) in discharge 
of, a legal obligation which, because of the marital or family relationship, is imposed upon 
or incurred by such husband under such decree or under a written instrument incident to 
such divorce or separation shall be includible in the gross income of such wife, and such 
amounts received as are attributable to property so transferred shall not be includible in 
the gross income of such husband. This subsection shall not apply to that part of any 
such periodic payment which the terms of the decree or written instrument fix, in terms of 
an amount of money or a portion of the payment, as a sum which is payable for the sup- 
port of minor children of such husband. In case any such periodic payment is less than 
the amount specified in the decree or written instrument, for the purpose of applying the 
preceding sentence, such payment, to the extent of such sum payable for such support, 
shall be considered a payment for such support. . . . (In cases where such periodic payments 
are attributable to property of an estate or property held in trust, see section 171 (b).)” 
The omitted portion of this section which provides that installment payments of a principal 
sum shall not be considered periodic payments is fully set forth in note 49 infra. 
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precedent to both the taxability of the payments to the wife and the 
deductibility of those payments by the husband. These conditions, stated 
in the order in which they appear in the statute,° may be summarized as 
follows: 
(1) There must be a prior decree of divorce or separate main- 
tenance. 
(2) The obligation must arise because of the marital or family 
status. 
(3) The obligation must be imposed by the decree or by a 
written instrument. 
(4) A written instrument imposing the obligation must be 
incident to such divorce or separation. 
(5) Fixed sums for support of minor children do not come 
within the statute. 
(6) The payments must be periodic and not installment pay- 
ments of a principal sum. 


It will also be observed that Section 22(k) refers to ‘‘payments re- 
ceived’’ by the wife. Consequently alimony income and deductions are 
treated strictly on a cash basis—there must be actual payment in order for 
the amount to be taxed to the wife and deducted by the husband. This 
is true regardless of the fact that the wife or husband may otherwise be 
reporting on an accrual basis. 


Requirement of a Prior Decree 


It is readily apparent from the language of the statute that the first 
essential is a decree of divorce or separate maintenance. Section 22 (k) 
applies only to “‘a wife who is divorced or legally separated from her hus- 
band under a decree of divorce or of separate maintenance’ and only to 
“periodic payments . . . received subsequent to such decree.’ If there has 
been neither a decree of divorce nor separate maintenance prior to the pay- 
ments made to the wife, the amounts will neither be taxable to the wife 
nor deductible by the husband. 

Voluntary Payments Under Separation Agreements. Despite the 
unequivocal language of the statute, a number of cases have arisen in which 
the husband has claimed a deduction for support payments made under an 
agreement of voluntary separation where there has been no judicial sanction 
for the alteration of the marital status. Invariably, however, it has been 
held that no deduction was allowable.'° 


* Although the statute at the outset refers to ‘‘periodic’’ payments, the full import 
of this requirement is only apparent from the later provisions which distinguish installment 
payments of a principal sum. 

2° Smith v. Commissioner, 168 F.2d 446 (C. C. A. 2d 1948); Max D. Melville, 8 
TCM 934 (1949); Bertram Levy, 7 TCM 272 (1948), appeal dism’d, (C. C. A. 2d, 
January 6, 1949); Harold W. Hoyt, 7 TCM 104 (1948); Robert Barry, 7 TCM 50 
(1948); Abraham L. Berman, 6 TCM 1325 (1947); Charles L. Brown, 7 TC 715 


(1946). 
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Winter] 


The leading case dealing with this question is Smith v. Commis- 
stoner. The parties, domiciled in New York, entered into a voluntary 
separation agreement in 1939 by which they agreed to live separate and 
apart for the remainder of their natural lives, with a provision obligating 
the husband to support the wife for the remainder of her life or until she 
should remarry. No decree of separation or divorce between the parties was 
entered at any time. The husband claimed a deduction for the payments 
made to his wife in 1942 and 1943 pursuant to this agreement. The hus- 
band proceeded on the following grounds: (1) it was the legislative inten- 
tion, despite the language of the statute, to allow a deduction where there 
is a definite and binding separation however brought about; (2) there 
was an ambiguity which overrode the statutory language since it was the 
objective of the statute to tax support payments to the real owner; and 
(3) under New York law, a separation by contract between the parties is 
the equivalent of separation by judicial decree. The latter contention was 
apparently pressed with the greatest force. 

The court rejected the husband’s contentions on all three grounds, 
holding that the statutory language is to be applied according to its terms. 
The court stated :?? 

“The payments here were not court decreed obligations, and 
hence the taxpayer does not come within the statutory terms. The 
taxpayer's wife was not legally separated from him under a decree of 
separate maintenance. The payments were not made subsequent to 
such decree. At no time was the taxpayer legally obligated under 
any decree or written instrument incident to such decree to make the 
payments in question. His obligations arose from the agreement. 
i is not enough. They must be obligations imposed under a 

ecree. 


The court drew upon the statements in the Committee Reports 
pertaining to the legislation and pointed out that Congress probably 
adopted the requirement of judicial sanction of the altered marital status 
to remove “‘the possibility of evasion’ and “‘the difficulty of disproving 
the bona fides of an informal separation.” ** 

In the most recent case on this problem,’> the husband and wife, for 
reason of religious convictions, agreed upon a voluntary separation in lieu 
of a judicial proceeding for divorce or separate maintenance. The husband 
contended that if the statute were construed to deny him a deduction for 


™ 168 F.2d 446 (C. C. A. 2d 1948), affirming 6 TCM 1323 (1947). 

#8 Supra note 11, at 447. 

48 “‘This subsection [§ 22(k)] applies only to a wife who is divorced or legally 
separated under a decree of divorce or of separate maintenance and to the husband from 
whom she is divorced or legally separated by such decree.’” H. R. REP. NO. 2333, 77th 
Cong., 2d Sess. 46 (1942), 1942-2 CUM. BULL. 372, 427 (1942); SEN. REP. No. 
1631, 77th Cong., 2d Sess. 83 (1942), 1942-2 CUM. BULL. 504, 568 (1942). 

* Gornick, Alimony and the Income Tax, 29 CORN. L. Q. 28, 40 (1943). 
*® Max D. Melville, 8 TCM 934 (1949). 
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payments made to his wife, it would be void (a) as discriminatory against 
those who enter into voluntary separation agreements in deference to re- 
ligious beliefs, and (b) as contrary to public policy by encouraging legal 
separations. The court thought the argument ‘‘too attenuated to merit 
serious consideration’’ and pointed out that the statutory provisions apply 
to all taxpayers in the same class (those divorced and legally separated) 
and that it cannot be said to promote legal separations because it ‘‘no more 
favors” the husband than “‘it disfavors’’ the wife. 

Enforcement of Separation Agreements. Illustrative of strict adher- 
ence to the requirement that there be a prior decree of divorce or separation 
is the denial of a deduction to the husband where payments are made to the 
wife under the threat of, or pursuant to, a court order enforcing a voluntary 
separation agreement. In Bernarr Macfadden** a voluntary separation 
agreement was entered into in 1932 whereby the husband created a trust, 
the income thereof to be paid to the wife to the extent of $15,000 per year, 
an annual income in the stipulated sum being guaranteed by the husband. 
The wife agreed to accept these payments “‘in lieu of all alimony or suit 
money.”’ The husband soon defaulted in his obligation to meet the de- 
ficiency in the income of the trust, and the wife brought suit in 1933 for 
specific enforcement of the separation agreement. In June, 1934, the court 
ordered the husband to fulfill his obligation under the agreement “‘up to the 
date of this decree.’”’ Thereafter the husband met his obligations under 
the agreement, and in 1942 and 1943, the trust having produced no in- 
come, he paid his wife $15,000 each year from his own funds. The hus- 
band contended that he was entitled to an income tax deduction for these 
payments on the ground that the chancery court decree of 1934 caused 
“subsequent payments to be in ‘discharge of a legal obligation which, 
because of the marital or family relationship is imposed upon or incurred’ ’’ 
under such decree. The court answered this contention saying:?’ 


‘““There was no order as to any subsequent payments, there was 
no adjudication of the property rights of the parties, there was no 
divorce or legal separation provided for in the decree. The petitioner 
herein has cited us no authorities to support his contention that the 
proceeding in the New Jersey chancery court by which Bernarr Mac- 
fadden was ordered to make payments in compliance with his con- 
tract with his wife, was either a ‘decree of divorce or of separate 
maintenance,’ and we have found none.” 


The Macfadden case can be classified as one in which the payments 
were made under the threat of a court order. In a subsequent decision,'*® 
the husband was denied a deduction with respect to support payments made 
pursuant to a standing court order enforcing a voluntary separation agree- 


*7 TCM 147 (1948), appeal dism’d, (C. C. A. 2d, November 10, 1948). 
*™ Supra note 16, at 149. 
” Alfred Terrell, 7 TCM 615 (1948). 
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ment with his wife. The order of the court, although in recognition of 
the separation agreement, was not considered the equivalent of a decree of 
separate maintenance. 

Enforcement of Husband’s Duty to Support. In most jurisdictions 
there is statutory authorization for enforcement by court order of the 
husband's obligation to support his wife and family. This procedure is 
usually authorized in conjunction with provisions which make it a criminal 
offense for the husband to neglect to support his wife and family.** A few 
cases have arisen where the husband has claimed an income tax deduction 
for support payments made to the wife pursuant to a court order entered 
under a statute of this type. In each instance a deduction has been denied 
for the reason that a court order of this type does not affect the relation of 
marriage and does not constitute either a decree of divorce or separate 
maintenance.”° 

Alimony Pendente Lite. A similar rule of strict adherence to the 
statutory requirement that there be a prior decree of divorce or separate 
maintenance has been applied to alimony pendente lite. This question was 
presented in George D. Wick." In that case the wife filed suit for a divorce 
a mensa et thoro in May, 1943, and shortly thereafter, upon petition, was 
granted alimony pendente lite. In the meantime the husband had countered 
with an action for an absolute divorce. The two proceedings were con- 
solidated and concluded in the lower court in 1944 when a decree was 
entered in accordance with the wife’s petition. In his 1943 income tax 
return, the husband took a deduction for the alimony pendente lite which 
had been paid to the wife during the year pursuant to the court’s order. 
The deduction was denied for the reason that ‘‘the order to pay alimony 
pendente lite was not a decree of separate maintenance, as that phrase is 
used in section 22 (k); and it was not, in its legal effect, a decree of legal 
separation.” 2? 

Effect of Decree Nunc Pro Tunc on Prior Support Payments. As 
might be presumed at this point, a decree nunc pro tunc does not operate 
retroactively to validate as income of the wife and as deductions of the 
husband, support payments made prior to entry thereof. In Daine v. Com- 
missioner,”®= the husband and wife entered into a voluntary separation 
agreement on January 1, 1940, by which the husband agreed to make 
specified support payments for the period of a year. This arrangement was 
later extended by oral understanding for an indefinite period and the hus- 
band continued his support payments. In 1944 the wife filed suit for 


® See, for example, ILL. REV. STAT., c. 68, §§ 24-33 (1949). 

® Isidore Goodman, 8 TCM 547 (1949); Angelo Frascone, 8 TCM 377 (1949); 
Frank J. Kalchthaler, 7 TC 625 (1946). 

™7 TC 723 (1946), aff'd per curiam, 161 F.2d 732 (C. C. A. 3d 1947). 


"Id. at 727. 
* 168 F.2d 449 (C. C. A. 2d 1948), affirming 9 TC 47 (1947). 
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separate maintenance, and a decree was entered in her favor on July 1, 1944. 
By express order of the court, it was provided ‘“‘that this judgment and 
decree shall have the same force and effect as if the same had been duly made 
and entered on the Ist day of January 1940, and that the same be entered 
by the Clerk of this Court, Nunc Pro Tunc as of the Ist day of January 
1940." The payments made by the husband to the wife in 1942 and 1943 
were held nondeductible since ‘‘at the time of the payments the wife was 
not legally separated from her husband under a decree of separate main- 
tenance, and the payments were not actually made subsequent to such a 
decree’ as required by statute. Exception was also taken to the taxpayer’s 
argument that the nunc pro tunc order operated retroactively under local 
rules of law. But assuming the taxpayer’s contention, the court proceeded 
to note that retroactive judgments of state courts are not controlling in 
applying federal tax laws.** 

Alimony Payments under an Interlocutory Decree. The status of 
alimony under an interlocutory decree has not been litigated, but the Bureau 
has ruled with respect to a California decree that these payments are 
generally taxable to the wife and deductible by the husband.”> There is 
little doubt on this point where the interlocutory decree provides for the 
payment of alimony for an indefinite period. If, on the other hand, 
alimony provided under an interlocutory decree is limited to the duration 
of the decree—a definite period of time—the Bureau has taken the position 
that payments thereunder constitute “installment payments” of a principal 
sum and not “periodic payments’ and are, therefore, neither taxable to the 
wife nor deductible by the husband.** 


Obligation Arising from the Marital or Family Status 


The statute clearly requires that the payments discharge an obligation 
imposed ‘‘because of the marital or family relationship.”” In Frank J. 
DuBane,** this requirement resulted in the disallowance of a deduction 
taken by the husband for payments made to the wife under an agreement 
concededly incident to a divorce. After a suit for divorce had been filed by 
the wife, the parties orally agreed to a settlement by which the husband 
was to retain two of three parcels of real estate which he owned and con- 
vey the third to the wife. Each was to have the respective properties free 
and clear of any claims of the other. In addition, the husband agreed to 
pay the wife twenty dollars per week for the remainder of her life or until 
she should remarry. In effecting this understanding, however, it was 


™ E.g., Eisenberg v. Commissioner, 161 F.2d 506 (C. C. A. 3rd 1947), cert. 
denied, 332 U. S. 767, 68 Sup. Ct. 76 (1947); Sinopoulo v. Jones, 154 F.2d 648 
(C. C. A. 10th 1946). 

*1. T. 3761, 1945 CUM. BULL. 76. 

*T. T. 3934, 1949-1 CUM. BULL. 54; I. T. 3944, 1949-1 CUM. BULL. 56. 
See discussion of periodic as contrasted with installment payments, page 682 infra. 
710 TC 992 (1948). 


























Winter] TAX PROBLEMS INVOLVED 677 





formally agreed in writing that title to all three properties should first be 
transferred to the wife in lieu of alimony. This “property settlement in 
lieu of alimony”’ was recognized by the divorce court, and in its decree it 
was provided ‘‘that upon conveyance of the real estate by the defendant to 
the plaintiff as provided in the property settlement entered into by and 
beween the parties hereto, that said conveyances be and they are hereby 
decreed to be in lieu of alimony and that the defendant [sic] be forever 
barred from claiming alimony from the defendant herein.’’ The three 
parcels of real estate were promptly conveyed to the wife who concurrently 
entered into a written contract to sell to the husband the two properties 
which it was originally understood that he should retain. The consideration 
for the transfer was the husband’s promise to pay the wife twenty dollars 
per week as previously agreed. The wife then conveyed the property to 
their son who later reconveyed to the husband. This arrangement was 
consummated in an effort to remove the property from execution by the 
husband’s judgment creditors. In the years 1942 and 1943, the husband 
claimed a deduction for the payments made under the agreement. The 
deductions were denied by the Tax Court on the ground that the payments 
were not made in satisfaction of an obligation arising out of the marital 
relationship but rather in satisfaction of an obligation arising out of a 
contract for the purchase of real estate. 

A question as to the application of this requirement also arises in 
connection with payments made by the husband to the wife subsequent to 
a divorce where, under the local law, the husband is not obligated to pay 
alimony. This problem was presented in Tuckie G. Hesse ** where the 
wife in 1936 had obtained an absolute divorce in Pennsylvania—a juris- 
diction which does not require payment of alimony to a spouse who 
receives an absolute divorce.”® Prior to the divorce, however, the husband 
had entered into an agreement in which he promised to contribute to the 
wife’s support for the remainder of her life or until she should remarry. In 
1942 and 1943, the wife received payments from the husband pursuant 
to this agreement but did not report them as income for that year. It was 
the wife’s contention that since the husband was not bound by local law 
to make alimony payments, the sums received were not taxable income to 
her under the statute. The court referred to statements in the Committee 
Reports that ‘‘the amended sections will produce uniformity in the treat- 
ment of amounts paid in the nature of or in lieu of alimony regardless of 
variance in the laws of different States concerning the existence and con- 
tinuance of an obligation to pay alimony.” *° On this basis, it was con- 

*7 TC 700 (1946). 

* Payment of permanent alimony after an absolute divorce is provided only in 
favor of an insane defendant spouse. PA. STAT. ANN., tit. 23, § 45. 

H.R. REP. No. 2333, 77th Cong., Ist Sess. 72 (1942), 1942-2 CUM. BULL. 


372, 427; SEN. REP. No. 1631, 77th Cong., 2d Sess. 83 (1942), 1942-2 CUM. BULL. 
504, 568. 
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cluded that the payments in question, being in the nature of alimony and 
in lieu thereof, were taxable to the wife.** 


Obligation Imposed by a Decree or Written Instrument 


Absence of a Decree or Written Instrument. The statute requires that 
the payments be made pursuant to “‘a legal obligation which . . . is imposed 
upon or incurred by such husband under such decree or under a written 
instrument incident to’’ the decree. The best illustration of the absence of 
this requirement is to be found in Ann Y. Oliver ** where the husband 
prior to the divorce entered into a gentleman’s agreement to pay his wife 
certain amounts following the legal dissolution of the matrimonial bonds. 
The agreement was not reduced to writing, and no provision for payment 
of alimony was made in the decree. Pursuant to their understanding, how- 
ever, the husband made payments to his former wife during the years 1942 
to 1944, inclusive, which he claimed as deductions. It was held that these 
sums were not allowable deductions since they were ‘‘not paid under any 
court decree or written instrument within section 22(k) of the Internal 
Revenue Code.”’ 

A similar situation was presented in Ben Myerson.** There the hus- 
band and wife, while suit for divorce was pending, entered into a written 
agreement with respect to the custody of the children which related ‘‘that 
the parties hereto have made a verbal agreement as to the support of the 
party of the second part [wife] and said minor children, the terms of 
which are not set out in this Agreement.’’ The divorce decree which was 
entered nine days later adopted the provisions relating to the custody of 
the children, but it did not direct the payment of alimony and support. In 
accordance with the oral understanding, however, the husband made pay- 
ments to the wife in 1942 and 1943 which he claimed as deductions under 
Section 23 (u). The court pointed out that the oral agreement for support 
was not a part of the agreement relating to custody of the children and 
questioned whether in the absence of a written agreement, there was an 
enforceable obligation under the local law to make the payments. But 
assuming an enforceable obligation, it was concluded that there was no 
provision in either a decree or written instrument for the payments in 
question and that the deduction could not, therefore, be allowed under 
the terms of the statute.** 


“In a separate proceeding, the husband was likewise allowed a deduction for these 
payments. Frank M. Hesse, 5 TCM 781 (1946). A similar result was reached in a 
recent case where the local law (Texas) imposes no obligation of support on the divorced 
husband. The payments made to the wife pursuant to an agreement incident to the 
divorce were held deductible by the husband. Thomas E. Hogg, 13 TC No. 51 (1949). 

= 8 TCM 403 (1949). 

*10 TC 729 (1948). 

* Informal correspondence between the parties relating to support payments does not 
constitute a written instrument. Frederick S. Dauwalter, 9 TC 580 (1947). 
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Voluntary Increase in Alimony Payments after Divorce. The require- 
ment that the obligation be imposed by a decree or a written instrument 
is also confronted in those instances where the husband, subsequent to 
divorce and pursuant to oral understanding, voluntarily increases the pay- 
ments made to the wife over the amounts specified in the decree or in the 
written agreement incident thereto. The courts have taken the position 
that the payments in these cases are deductible by the husband and taxable 
to the wife only to the extent of the amounts originally provided for in 
the decree or written instrument—the excess does not come within the 
provisions of the statute.** This rule is not altered by the fact that the 
divorce court subsequently enters an order nunc pro tunc as of the date the 
husband began making the additional payments.*® 


An Instrument Incident to Divorce or Separation 


If the payments are made pursuant to a written agreement between 
the parties, Section 22(k) requires that the instrument be “‘incident to such 
divorce or separation.”” Some difficulties have arisen in the application of 
this requirement. Although in a causal sense the agreement is prompted by 
a divorce and is the direct result thereof, it does not follow as a matter of 
course that it is to be considered incident thereto. In the first place, the 
statutory requirement suggests that there must be a certain time relation 
between the agreement and the decree—an element of concurrency. An 
additional element, and one not readily apparent from the statutory lan- 
guage, has been added by judicial construction—the agreement must also 
be consistent with, and in recognition of, the validity of the divorce. 

Instruments Prior and Subsequent to Decree. The time factor gives 
rise to a question as to the effect of an agreement which either antedates or 
postdates the entry of the decree. Does the agreement thereby fall short of 
the requirement that it be “incident to’’ the decree? Where support pay- 
ments are settled by mutual understanding, the parties with rare exception 
consummate their agreement prior to entry of the decree. In some instances 
there may be a substantial time lag between the execution of the agreement 
and the decree. But the fact that the agreement antedates the decree a sub- 
stantial length of time is, in itself, immaterial. If the agreement is subse- 
quently incorporated in the decree, it will be considered incident to the 
divorce or separation regardless of the date of its execution.*’ Incorporation 
of the agreement in the decree is not a prerequisite, however, for an agree- 
ment which is executed in contemplation of a legal proceeding to alter the 


*® Van Vlaanderen v. Commissioner, 175 F.2d 389 (C. C. A. 3d 1949), affirming 
10 TC 706 (1948); Frederick S. Dauwalter, 9 TC 580 (1947); accord, Commissioner 
v. Murray, 174 F.2d 816 (C. C. A. 2d 1949). 

* Van Vlaanderen v. Commissioner, supra note 35. 
* Muriel Dodge Neeman, 13 TC No. 55 (1949). 
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marital status will be considered incident thereto. Thus instruments 
executed by the parties have been held to meet the statutory requirement in 
each of the following circumstances: (1) where it was consummated to 
induce the wife to obtain a divorce;** (2) where its operative effect was 
conditioned on the wife’s obtaining a divorce;*® and (3) where it specifi- 
cally provided for the possibility of a subsequent divorce.*° 


With the exception noted in the following paragraph, it is unlikely as 
a practical matter that the parties will defer execution of an agreement for 
support until after the entry of a decree. But it is not unlikely that the 
parties may see fit, subsequent to the decree, to alter the original provisions 
for support and execute a new instrument. If the original agreement was 
incorporated in the decree and the new provisions for support are con- 
summated under the supervision of the court, there will be no question 
but what the new agreement will qualify under the statute. If, on the other 
hand, the parties proceed on their own initiative to alter their original 
agreement ( whether or not it was incorporated in the decree), the decisions 
are in conflict as to the effect of their action. The Tax Court apparently 
takes the position that in no circumstances can a subsequent instrument be 
considered incident to the prior divorce.** But the Court of Appeals of the 
Second Circuit has concluded that payments under the new instrument 
should qualify as alimony in an amount not to exceed the payments re- 
quired by the terms of the original agreement.*? The latter view seems 
more nearly to accord with the purpose of the statute.** 


Agreements to Avoid Contest of the Divorce. It is well established at 
this point that the agreement between the parties must be consummated in 
recognition of the validity of the divorce. If the agreement is executed by 
the husband to induce the wife to refrain from contesting a divorce which 
has been obtained in another jurisdiction under circumstances which would 
impeach its validity in the domiciliary state, the agreement will not be con- 
sidered incident to the divorce whether consummated before or after the 


® George T. Brady, 10 TC 1192 (1948); Robert Wood Johnson, 10 TC 647 
(1948). 

® Tuckie G. Hesse, 7 TC 700 (1946). 

Jessie L. Fry, 13 TC No. 83 (1949). 

“ Miriam Cooper Walsh, 11 TC 1093 (1948), appeal pending, App. D. C.; 
Natalia D. Murray, 7 TCM 365 (1948), reversed on this point, 174 F.2d 816 (C.C. A. 
2d 1949). 

“Commissioner v. Murray, 174 F.2d 816 (C. C. A. 2d 1949), reversing on this 
point 7 TCM 365 (1948). 

* The purpose of the statute was to lessen the tax burden of the husband and at the 
same time to remove the possibility of the husband’s increasing his alimony deductions as a 
matter of convenience. See notes 6 and 14 supra. There is good reason, therefore, 
for not recognizing increases in the payments to the wife voluntarily agreed upon. See cases 
note 35 supra. But if financial circumstances necessitate a reduction in the payments by 
the husband, he should not thereby be deemed to forfeit his right to a deduction. 
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entry of the decree.“ In Cox v. Commissioner,*® the leading case on this 
problem, the court concluded that the fact that the agreement is a conse- 
quence of the divorce is not sufficient if it is not also ‘‘a part of the package 
of the divorce.” * 


Payments For Support of Minor Children 


By express provision in Section 22 (k), specific sums payable for the 
support of minor children do not qualify as alimony and are neither 
taxable to the wife nor deductible by the husband. But if the decree or 
agreement provides that a fixed sum is payable periodically for the support 
of both the wife and children, without specifying the amount applicable 
to the children, the entire sum will be considered alimony.** Provisions 
in the agreement for reduction of the amounts payable upon the occurrence 
of certain contingencies may serve, however, to identify specific portions of 
current payments as-payments for the support of children. Among pro- 
visions of this type are those which provide for specific reductions in the 
amount payable in the event the wife dies or remarries, or in the event a 
child dies or reaches maturity.** 


“Cox v. Commissioner, 176 F.2d 226 (C. C. A. 3rd 1949), affirming 10 TC 
955 (1948) (agreement subsequent to divorce) ; Charles G. Brown, 8 TCM 717 (1949) 
(agreement prior to divorce); Joseph C. Brightbill, 8 TCM 112 (1949) (agreement 
prior to divorce) . : 

“176 F.2d 226 (C.C. A. 3rd 1949). 

“ The court elaborated on the meaning of the term divorce and stated: ‘“The term 
‘divorce,’ as we use it here, does not refer to status, but encompasses the breaking-up of 
the marriage eventuating in its dissolution, and divestment of marital obligations as pro- 
vided in the decree.”” Jd. at 229. 

“"U. S. Treas. Reg. 111, § 29.22(k)-1(d) (1943). In Dora H. Moitoret, 7 
TC 640 (1946), the agreement between the parties provided for the payment to the wife 
of $250 per month “‘for her care and support and the care and support of said minor 
children.’’ As a matter of fact, the wife applied the payments solely to the support of the 
children, and when the last child reached majority in 1945, the payments were discontinued 
by agreement. It was held that the payments were taxable to the wife since there was no 
specific designation of the amount allocable to the children. Accord, Robert Wood John- 
son, 10 TC 647 (1948). 

“In Robert W. Budd, 7 TC 413 (1946), a#’d per curiam, 177 F.2d 198 
(C. C. A. 6th 1947), the agreement between the parties provided for the payment of 
$500 per month for the support of the wife and child with the proviso that the monthly 
payments were to be reduced to $200 for the support of the child in the event the wife 
should remarry, and to $300 for the support of the wife upon the child attaining majority. 
It was held that to the extent of $200 per month, the payments were for the support of the 
child and, therefore, not deductible by the husband. Similar cases are Leon Mandel, 
8 TCM 445 (1949), appeal pending, C. C. A. 7th, and Warren Leslie, Jr., 10 TC 807 
(1948). Compare with the foregoing cases the decision in Elsa B. Chapin, 6 TCM 882 
(1947). In the Chapin case, the agreement fixed a minimum annual payment of $6,000 
until such time as the wife should remarry. There was a further proviso that if the wife 
should remarry while the daughter was still a minor, the husband should pay $2,000 per 
year for support of the child until she reached majority. The annual payments of $6,000 
were held fully taxable to the wife. The distinguishing feature of this case is the fact that 
no reduction in the payments to the wife was provided in the event of the daughter’s death 
or the daughter reaching majority. Consequently no portion of the current payments could 
be said to be definitely allocated for the support of the child. 
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Periodic As Contrasted with Installment Payments 


The statutory provisions are only applicable to ‘‘periodic payments 
(whether or not made at regular intervals)’’ and do not apply to install- 
ment payments of a principal sum specified in the decree or agreement unless 
the period within which the payments are to be made extends more than 
ten years from the date of the decree or the instrument.*® In the latter case, 
the aggregate installment payments for a particular year are taxable to the 
wife and deductible by the husband to the extent that they do not exceed 
ten per cent of the principal sum.°° With the exception of principal sums 
payable over a period of more than ten years, the term ‘‘periodic payments” 
has been construed to include (1) the payment of a fixed sum for an in- 
definite period of time and, conversely, (2) the payment of an indefinite 
sum for a fixed period of time. 

From the statement of the foregoing rules, it is apparent that pay- 
ments of fixed sums lose their periodicity if limited to a definite period of 
ten years or less." Thus a decree which provided that the husband should 


® The following portion of § 22(k) relates specifically to installment payments of 
principal sums: 

“Installment payments discharging a part of an obligation the principal sum of 
which is, in terms of money or property, specified in the decree or instrument shall not be 
considered periodic payments for the purposes of this subsection; except that an install- 
ment payment shall be considered a periodic payment for the purposes of this subsection if 
such principal sum, by the terms of the decree or instrument, may be or is to be paid 
within a period ending more than 10 years from the date of such decree or instrument, but 
only to the extent that such installment payment for the taxable year of the wife (or if 
more than one such installment payment for such taxable year is received during such 
taxable year, the aggregate of such installment payments) does not exceed 10 per centum 
of such principal sum. For the purposes of the preceding sentence, the portion of a pay- 
ment of the principal sum which is allocable to a period after the taxable year of the wife 
in which it is received shall be considered an installment payment for the taxable year in 
which it is received.” 

© By express terms of the statute, the ten per cent rule applies as a limitation on 
advance payments of installments but not on the payment of arrearages. Assume, for 
example, that the decree or agreement provides that the husband shall pay the wife $15,000 
in annual installments of $1,000 beginning June 1, 1945. On June 1, 1949, the husband 
pays the wife $2,000, the additional $1,000 being an advance payment of the sum due 
in 1950. The ten per cent rule would limit the husband’s deduction and the wife’s taxable 
income to $1,500 as a result of this transaction. But assume that the husband had fallen 
in arrears and had failed to make the payment due June 1, 1948. On June 1, 1949, he 
makes a payment of $2,000. The entire sum would be deductible by the husband and 
taxable to the wife. U.S. Treas. Reg. 111, § 29.22 (k)-1(c), example (3) (1943). 

"The computation of the ten-year period may turn on a hairline. In a recent 
decision, the husband agreed to pay the wife $120,000, the first payment to be made March 
1, 1936, and the last payment, March 1, 1945. The agreement was to be effective upon 
entry of a decree of divorce. The decree was signed by the judge on February 28, 1935, 
but was not enrolled by the clerk until March 2, 1935. If the date of signing governed, 
the payments would qualify as periodic payments; but if the date of enrollment governed, 
the installment payments would apply to a period of less than ten years and would not 
meet the requirements of the statute. The Court of Appeals of the Seventh Circuit, re- 
versing the Tax Court, held that the date of signing governed and that the payments were 
deductible by the husband. Blum v. Commissioner, 5 P-H FED. TAX SERV. {| 72,654 
(C. C. A. 7th, November 7, 1949), reversing 10 TC 1131 (1948). 
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pay the wife the “‘sum of $100 per month .. . until the sum of $9,500 is 
paid” or until the wife should remarry was considered to create a fixed 
obligation of $9,500 and the husband’s payments were held nondeductible 
as installment payments.*? Similarly the husband was denied a deduction 
where the agreement incident to the divorce provided that the ‘““Husband 
agrees, by way of alimony and as and for the maintenance and support of 
Wife, to pay to Wife the sum of One Hundred Twenty Five Dollars 
($125.00) per week. . . for a period of two (2) years or until the Wife 
remarries or dies, whichever of the foregoing first occurs.”’ ** In both cases 
it was contended that since the husband’s obligation was conditioned on 
the wife’s living and not remarrying, the payments were for an indefinite 
period and therefore “‘periodic.’’ In answer to this contention, the court in 
the Orsatti case stated ™* that ‘‘the ‘principal sum’ of an obligation may be 
‘specified’ in a decree or instrument regardless of the fact that the obligation 
to make payments thereon may be cut short by the death or remarriage of 
the wife. We believe that the principal sum must be regarded as specified 
until such time as the contingencies actually arise and avoid the obligation.” 
The court went on to add that “‘it is of no importance that under the settle- 
ment agreement one must multiply the specified weekly payments by the 
number of weeks over which they were to be paid to determine the principal 
sum specified. There is at best only a formal difference between such a 
decree and one where the total amount: is expressly set out.” 

But a provision limiting payments to a definite period of ten years or 
less does not adversely affect their periodicity if the amounts to be paid 
from time to time are indefinite and uncertain. This is the case where the 
agreement provides that the payments for a specified period shall vary in 
accordance with the husband’s income during that period.®* Since the 
amounts to be paid cannot be ascertained in advance, it is impossible at the 
outset to determine a principal sum. Consequently the husband’s payments 
are not “‘installment,”” but “‘periodic,’’ payments and are taxable to the 
wife and deductible by the husband. 

A retroactive increase in alimony payments ordered by a court may 
result in the creation of a fixed sum obligation which is payable in install- 
ments. But it has recently been held that payments made under these cir- 
cumstances are to be considered “‘periodic’”’ for the reason that the original 
obligation to make support payments includes the obligation to make 
increased payments if subsequent conditions warrant. 


3 J. B. Steinel, 10 TC 409 (1948). 

% Estate of Frank P. Orsatti, 12 TC 188 (1949). To the same effect: Frank R. 
Casey, 12 TC 224 (1949). 

*12 TC 188, 191 (1949). 


® Roland Keith Young, 10 TC 724 (1948), Acq., 1948-2 CUM. BULL. 4; John 
H. Lee, 10 TC 834 (1948), Acq., 1948-2 CuM. BULL. 3. 


* Elsie B. Gale, 13 TC No. 84 (1949). 
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LIFE INSURANCE AND ANNUITIES 


Insurance Premiums as Alimony Payments 


The decree or the agreement between the parties may provide that the 
husband shall maintain life insurance for the protection of the wife. This 
has given rise to a question as to whether the premiums paid by the husband 
are to be considered periodic alimony payments. In the first case to present 
this problem,*’ the husband, pursuant to the separation agreement, irre- 
vocably transferred certain life insurance policies to the wife. He also 
assigned for her support $4,800 per year from the income of a trust of 
which he was life beneficiary plus an additional sum to pay the annual 
premiums on the policies as long as he should live and the wife remain 
unmarried. The wife failed to include as part of her income the premium 
payments made by the trustee direct to the insurance company. The Tax 
Court sustained a deficiency on the ground that under the statute the 
premiums constituted periodic alimony payments constructively received 
by the wife. In Estate of Botes C. Hart,®* the second case to raise this ques- 
tion, it was agreed that the husband should pay the wife 38.5 per cent of 
his income and that premiums paid in maintaining certain life insurance 
policies were to be deducted therefrom. The policies were held under an 
insurance trust, and in the event of the prior death of the husband, the wife 
was to share in the income produced by the proceeds of the policies.°® Sub- 
ject to certain limitations, the wife could direct a reduction in the amount 
of insurance coverage, thereby increasing the amount of cash to be received 
from the husband. The insurance premiums were held deductible by the 
husband and taxable to the wife even though her interest in the policies 
was wholly contingent. In a similar case,*° the husband was allowed a 
deduction for premiums paid pursuant to agreement in maintaining policies 
which were delivered to a trustee to be held for the benefit of the wife and 
children and to be returned to the husband only in the event he should 
survive the respective beneficiaries. The payment of insurance premiums 
was in addition to the regular support payments required of the husband. 

The most recent case involving the status of life insurance premiums 
is contrary to the foregoing decisions. In Meyer Blumenthal ™ the divorce 
decree required the husband to pay the wife $100 per week for support and 
maintenance until she should die or remarry. In addition, the husband was 
required to maintain life insurance in the total amount of $65,000 ‘‘for the 
purpose of securing and protecting the plaintiff in the payments to be made 


7 Anita Quinby Stewart, 9 TC 195 (1947), Acq., 1947-2 CUM. BULL. 4. 

11 TC 16 (1948), Acq., 1949-1 CUM. BULL. 2. 

© In addition, the trustee had a discretionary power to invade corpus for the care, 
comfort, and support of the wife. 
© Teon Mandel, 8 TCM 445 (1949), appeal pending, C. C. A. 7th. 
“13 TC 28 (1949), appeal pending, C. C. A. 3d. 
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for her sole support as herein provided, in the event of the death of de- 
fendant, and in consideration of her waiving all her right and interest’ in 
his estate. The insurance policies were delivered to a trustee, with the wife 
named as beneficiary until her death or remarriage. The proceeds of the 
policy were payable to the wife at the rate of $5,200 per year, with any 
unpaid balance at her death or remarriage to be distributed as the husband 
might direct. It was the Tax Court’s conclusion that the case was dis- 
tinguishable from the problem presented in the Hart decision and that the 
premiums were not deductible by the husband. The basis for the pur- 
ported distinction is indeed nebulous, if not questionable.** No persuasive 
reason has been suggested for not treating insurance premiums (paid by 
the husband under an obligation imposed by the decree or instrument 
incident to the divorce) as periodic payments under Section 22 (k).°* The 
decision of this case on appeal may serve to clarify the problem. It should 
be noted that in its latest instructions to taxpayers, the Bureau has taken 
the position that life insurance premiums do not constitute deductible 
alimony payments. 


Insurance Proceeds—Gift, Death and Income Taxes 


There are three types of settlements involving the use of life insurance 
which might be effected under the decree or agreement: (1) the husband 
may transfer a paid-up policy to the wife; (2) the husband may transfer 
a policy upon which the wife is to continue the premium payments; or 
(3) the husband may transfer a policy and continue the premium payments 
himself.*° Assuming that the transaction is consummated in discharge of 
the husband’s obligation to support the wife, there is by the Bureau’s 
ruling °° an adequate and full consideration in money’s worth which would 


* Without clearly indicating the actual basis of its decision, the court suggested the 
following factors: (1) the premium payments were not received by the wife; (2) the 
wife had only a contingent interest in the policies; (3) the insurance created an estate for 
the husband out of which his former wife might be supported after his death; and (4) 
the insurance premiums were in addition to, and not a part of, the taxpayer’s regular support 
payments. In view of the disposition of these same arguments in the prior decisions, none 
of the indicated factors seem productive of the result reached by the court. 

*® On this point, compare Gornick, supra note 14, at 47, with Rudick, Marriage, 
Divorce and Taxes, 2 TAX L. REV. 123, 154 (1947). The former takes the position 
that insurance premiums constitute ‘‘periodic payments’’; the latter differs on the ground 
that the wife does not receive the payments. Until the decision in the Blumenthal case, 
the Tax Court was committed to the proposition that the wife constructively received the 
premium payments made by the husband. Anita Quinby Stewart, 9 TC 195, 198 
(1947); Estate of Boies C. Hart, 11 TC 16, 23 (1948). 

“ TREASURY DEPARTMENT, YOUR FEDERAL INCOME TAX 89 (1949 ed.). 

* Irrevocable designation of the wife as beneficiary until her death or remarriage is 
considered a transfer for the purpose of this discussion. See Estate of Boies C. Hart, 11 
TC 16 (1948). 

@E. T. 19, 1946-2 CUM. BULL. 166. 
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render the federal gift and estate taxes inapplicable.*’ The proceeds received 
by the wife would not, of course, constitute a taxable inheritance under the 
Illinois inheritance tax.** 

In these various transactions, there is considerable doubt as to the 
income tax treatment of the proceeds of the insurance policies in the hands 
of the wife.®* At this point, if a conclusion can be ventured, it would seem 
that the wife may be considered a transferee for a valuable consideration in 
all three transactions. On this basis she would realize taxable income only 
to the extent that the proceeds exceed the value of the policies at the time 
of their transfer plus any premiums subsequently paid by her or taxed to 
her as income under Section 22 (k) .7° 


Annuity Contracts 


Transfer of an annuity contract in settlement of the husband’s sup- 
port obligation deserves a special word. By the general rule of Section 
22(b) (2), one who purchases an annuity need only report three per cent 
of the cost of the contract as income until the total consideration has been 
fully recovered. But by specific exception therein, this rule is rendered 
inapplicable to annuity contracts coming under Section 22 (k).7! Further- 
more, under Section 22(k) periodic payments attributable to transferred 
property are taxable to the wife but are not deductible by the husband. 
With these rules in mind, the income tax consequences of alternative trans- 
actions involving the use of annuity contracts may be noted. (1) If the 
husband transfers an annuity contract to the wife, the payments there- 
under will be fully taxable to the wife and the husband will have no 
income tax deduction, either at the time he obtains the contract or as pay- 
ments thereunder are made to the wife. (2) If the husband provides the 
funds with which the wife procures the contract, the wife will only report 
three per cent of the cost as taxable income, but no alimony deductions will 
be available to the husband. (3) If the husband purchases an annuity 
contract and uses the payments thereunder to defray the periodic alimony 
due the wife, only three per cent of the cost of the contract will be includible 


* Rudick, supra note 63, at 155. See text discussion of gift tax at page 688 and 
note 106 infra. 

* ATT’y GEN. MANUAL OF ILL. INH. TAX LAW AND PROC. 19 (1944). 

® The special provisions of the Code relating to life insurance and annuities are not 
applicable “‘to so much of a payment under a life insurance, endowment, or annuity con- 
tract, or any interest therein, as, under section 22(k), is includible in gross income.” 
INT. REV. CODE § 22(b) (2) (A). Doubts as to the income tax status of the proceeds 
of life insurance contracts are thoroughly aired in the following articles: Gornick, supra 
note 14, at 46-47; Manella, Current Developments In The Taxation of Alimony, PRO- 
CEEDINGS OF THE UNIV. OF SO. CAL. SCHOOL OF LAW TAX INSTITUTE 43, 72-75 
(1948) ; Rudick, supra note 63, at 152-155. The regulations do not clarify the problem. 
U. S. Treas. Reg. 111, §§ 29.22(b) (1)-1 and 29.22 (b) (2)-1, -3, and -4, (1943). 

™U. S. Treas. Reg. 111, § 29.22(b) (2) -3 (1943); Manella, supra note 69. 

™ See note 69 supra. 
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in his income and he will be entitled to deduct the total amounts paid to 
the wife. But the wife, of course, will be required to report the payments 
in full in her taxable income. 


ALIMONY TRUSTS 


An about-face with respect to alimony trusts was also effected by 
the Revenue Act of 1942. Prior thereto, the income of the trust was 
taxable to the husband if it discharged (but did not terminate) a con- 
tinuing obligation to support the former wife.”* This prior rule has been 
superseded by the provisions in Section 22(k) and Section 171.7? Income 
from an alimony trust, which would otherwise be taxable to the husband,”* 
is now taxable to the wife as trust beneficiary.** Thus sums paid or payable 
to the wife from current income are deductible by the trustee and includible 
in the wife’s return 7° even though actual payment may be delayed until 
the following year. If a trust created incident to the divorce provides for 
the periodic payment of fixed sums to the wife, the latter is taxable on the 
amount currently distributable even though it is necessary to invade corpus 
to make up the specified payments.” Lastly, it should be noted that to the 
extent the husband retains an interest in or power over the trust corpus, 
it will be includible in his estate for federal estate tax purposes.”* 


PROPERTY SETTLEMENTS 


Income Tax Aspects 


Settlement of support rights of the wife by a transfer of property 
may take several forms, some of which presenting special problems have 
already been noted—namely, the transfer of life insurance policies and 


Douglas v. Willcuts, 296 U. S. 1, 56 Sup. Ct. 59 (1935); Helvering v. Fitch, 
309 U.S. 149, 60 Sup. Ct. 427 (1940); Helvering v. Fuller, 310 U. S. 69, 60 Sup. Ct. 
784 (1940); Helvering v. Leonard, 310 U.S. 80, 60 Sup. Ct. 780 (1940). 

% Section 22(k) specifically provides for alimony trusts created incident to the 
divorce, whereas § 171 (a) pertains to trusts which were created for the benefit of the 
wife prior to, but not in contemplation of, the divorce. U. S. Treas. Reg. 111, § 
29.171-1(a) (1943). 

™ This refers to trusts which might come under either, or both, the prior alimony 
rule or the doctrine of the Clifford case. U. S. Treas. Reg. 111, § 29.171-1(a) (1943); 
Helvering v. Clifford, 309 U. S. 331, 60 Sup. Ct. 554 (1940). 

% The wife is taxed as a trust beneficiary, whether the trust comes under § 22 (k) 
or § 171 (a). INT. REV. CODE § 171(b). As a trust beneficiary, the wife may exclude 
from her taxable income an aliquot part of the tax-exempt interest income of the trust. 
Anita Quinby Stewart, 9 TC 195 (1947). 

* But specific sums or specific portions of trust income payable for the support of 
minor children are not taxable to the wife. INT. REV. CODE §§ 22(k) and 171 (a). 

7 U.S. Treas. Reg. 111, §§ 29.22(k)-1(b) and 29.171-2 (1943). If the trust 
were not created as an incident of the divorce (not within § 22[k]), the wife would not 
be taxable on that portion of the distributions which represent corpus. U. S. Treas. Reg. 
111, § 29.171-1 (1943). 

SINT. REV. CODE § 811 (c) and (d). 
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annuity contracts, and the creation of trusts. Remaining to be considered 
are the problems consequent upon the transfer of title to specific items of 
real or personal property or the lump-sum payment of cash. By trans- 
ferring real estate, securities, or a lump-sum amount in cash, the husband 
forfeits the right to periodic alimony deductions.”® In addition, he will be 
deemed to have realized taxable income to the extent that the fair market 
value of the property or the liquidated obligation discharged by the transfer 
exceeds the basis of the property in his hands.*° 

The wife does not receive taxable alimony payments as a result of the 
transfer; but as owner of the property, she is taxable on the income which 
it subsequently produces. The basis of the property acquired by the wife is 
either the fair market value at the date of acquisition or the amount of the 
liquidated obligation satisfied by the transfer.** 


Gift Tax Status 


A property settlement incident to a divorce or separation raises, as yet, 
an “‘unsettled’’ gift tax question.*? It turns on whether there is present an 
adequate and full consideration in money or money’s worth, thereby 
negating the consummation of a gift. In Merrill v. Fahs, the Supreme 
Court sustained the imposition of a gift tax on a transfer of property pur- 


™ No deduction is allowed where the husband by a lump-sum payment discharges an 
obligation to continue periodic payments to the wife. Frank J. Loverin, 10 TC 406 
(1948). All periodic payments made prior to the lump-sum settlement would, of course, 
be deductible. 

© Commissioner v. Halliwell, 131 F.2d 642 (C. C. A. 2d 1942), cert. denied, 
319 U. S. 741, 63 Sup. Ct. 1029 (1943); Commissioner v. Mesta, 123 F.2d 986 
(C. C. A. 3d 1941), cert. denied, 316 U. S. 695, 62 Sup. Ct. 1290 (1942). In the 
Mesta case, the husband transferred to the wife certain securities having a market value of 
$156,975 and a basis of $7,574.66 ‘‘in full settlement . . . of all claims... for her main- 
tenance and support.”” It was held that the husband realized a taxable gain measured by 
the difference between the cost of the securities and their fair market value at the date of 
transfer. If the husband’s obligation is a liquidated sum, that figure, rather than the fair 
market value of the property, would apply in determining his taxable gain on the trans- 
action. Supra at 988; Aleda N. Hall, 9 TC 53, 56 (1947), Acq., 1947-2 CUM. BULL. 2. 

* The basis of the property acquired is its cost to the wife—that is, the value of the 
support rights which she relinquishes. If the wife accepts property in satisfaction of her 
support rights without a liquidated valuation being placed on her claim, it may generally 
be assumed that her claim is equivalent to the fair market value of property. Farid-Es- 
Sultaneh v. Commissioner, 160 F.2d 812 (C. C. A. 2d 1947). But where the wife 
accepts the property at a fixed valuation which varies from its fair market value, the 
liquidated value governs. Aleda N. Hall, 9 TC 53 (1947), Acq., 1947-2 CUM. BULL. 2. 
In the Hall case, pursuant to a separation agreement, the wife accepted certain stocks at a 
stipulated value of $60 per share to apply against the husband’s obligation to pay her 
$750,000 in consideration of the release of property rights in his estate. The fair market 
value of the securities at the date of the transfer was $53. Upon subsequent sale by the 
wife, it was held that the shares had a basis of $60 each. 

For a complete treatment of the problem, see: Kaplan, Are Transfers of Property 
Pursuant to Separation Agreements Gifts?, 5 TAX L. REV. 90 (1949); and Dicus, 
The Gift Tax in Relation to Marital Settlements Incident to Divorce, 27 TAXES 1130 
(1949). 
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suant to an antenuptial agreement by which the prospective wife released 
all rights that she might acquire as wife or widow in the transferor’s 
property except the right to maintenance and support.** But a property 
settlement consummated in connection with a divorce or separation gen- 
erally provides for the wife’s release of both her property rights and her 
support rights. Furthermore, the agreement is often incorporated in a court 
decree. 

The present gift tax status of property settlements may be sum- 
marized by the following observations. The Bureau has ruled that to the 
extent of the reasonable value of the wife’s support rights, a property settle- 
ment will be deemed to be for an adequate consideration; but any excess 
will be considered a settlement of the wife’s property rights and, therefore, 
taxable as a gift for lack of consideration in money or money’s worth. 
It is the Tax Court's: position (but not without vigorous dissent) that 
property settlements negotiated in connection with a divorce or separation 
are arm’s length transactions devoid of donative intent, which circumstances 
clearly evince the presence of an adequte and full consideration in money 
or money’s worth.*® The Court of Appeals of the Second Circuit, which 
is the only appellate court to rule on the problem since the Merrill decision, 
disagrees with the Tax Court, but its position can be best described as 
equivocal. It first indicated ** that if the property settlement were incor- 
porated in a decree, the transfer would be considered to have been made in 
satisfaction of a judgment debt and, therefore, not taxable as a gift. In its 


% 324 U.S. 308, 65 Sup. Ct. 655 (1945); and see also the companion case, Com- 
missioner v. Wemyss, 324 U. S. 303, 65 Sup. Ct. 652 (1945). Both the federal estate 
and gift tax require ‘‘an adequate and full consideration in money or money’s worth’”’ to 
render nontaxable a transfer of property pursuant to agreement. INT. REV. CODE §§ 
812(b) and 1002. But only the federal estate tax specifically provides that a relinquish- 
ment of dower or other marital rights shall not be considered money or money’s worth. In 
the Merrill case, however, the Court gave effect to this provision in applying the gift tax. 

*E, T. 19, 1946-2 CUM. BULL. 166. By this ruling the value of the wife’s sup- 
port rights would be determined with reference to the husband’s income, the extent of his 
assets, the life expectancies of the parties and the probability of the wife’s remarriage. See 
note 106 infra. 

% F.g., William Barclay Harding, 11 TC 1051 (1948); Norman Taurog, 11 TC 
1016 (1948), appeal pending, C. C. A. 9th; Edward B. McLean, 11 TC 543 (1948), 
appeal pending, C. C. A. 2d. The property settlement in each case was incorporated in 
a court decree. 

® Commissioner v. Converse, 163 F.2d 131 (C. C. A. 2d 1947). In this case the 
parties entered into a separation agreement by which the husband was bound to pay the 
wife $1,250 per month. Shortly thereafter the wife instituted a suit for divorce, and as a 
result the parties agreed upon a lump sum settlement of $625,000 which the wife was to 
accept in full satisfaction of all her property rights and her claim for support and main- 
tenance for the rest of her life. Payment was made pursuant to the decree which incorpor- 
ated the settlement. The circuit court of appeals affirmed the Tax Court decision, but on 
the ground that the payment was made in satisfaction of a judgment debt. The Tax Court 
had concluded that the settlement was an arm’s length transaction for adequate considera- 
tion. 5 TC 1014 (1945). 
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most recent decision,*” however, the court qualified its original position to 
such an extent that seemingly little reliance can be placed on the fact that 
the settlement may have been incorporated in a decree. In the absence of 
special statutory provision, the ultimate answer remains for the Supreme 
Court. 


MISCELLANEOUS TAX CONSIDERATIONS 


Obligation to Pay Income Taxes on Payments to Wife 


A provision in the decree or instrument as to who shall pay the income 
taxes assessed upon the sums paid to the wife does not alter the status of the 
payments under Section 22(k). If the payments do not meet the alimony 
requirements of the statute, the wife’s obligation under the decree to pay 
the income taxes thereon does not render the payments taxable to the wife 
and deductible by the husband.** Similarly, the wife’s erroneous inclusion 
of the payments in her taxable income does not validate the deduction taken 
by the husband.*® Conversely, if the payments come within the provisions 
of the statute, the husband’s agreement to assume the income taxes thereon 
does not remove the payments from the taxable income of the wife.°° In 
the latter case, the husband's periodic payment of the wife’s income taxes 
would probably constitute additional alimony within Section 22(k), 
thereby increasing the wife’s taxable income and the husband’s allowable 
deductions.” 

Alimony in Kind 


The rental value of the home owned by the husband but occupied by 
the wife under the terms of the divorce decree does not qualify as alimony.** 
The decision on this question was premised primarily on the ground that 
there were no “periodic payments’ within the meaning of the term 


§™ Commissioner v. Barnard’s Estate, 176 F.2d 233 (C. C. A. 2d 1949). Upon 
execution of a separation agreement two months prior to a divorce and pursuant to its 
terms, the wife paid the husband $50,000 in consideration of his release of property rights 
in her estate. The agreement was incorporated in the subsequent divorce decree. The Tax 
Court held that the agreement was made without donative intent in an arm’s length trans- 
action for an adequate and full consideration in money or money's worth. 9 TC 61 
(1947). The circuit court of appeals reversed on the ground that there is no sound basis 
for the Tax Court’s conclusion that separation agreements, as distinguished from ante- 
nuptial agreements, constitute arm’s length transactions consummated for a business pur- 
pose and adhered to the dissents in the Tax Court decisions cited in note 85 supra. The 
court also held the Converse decision inapplicable for the reason that the payment here 
preceded the entry of the decree. The court also added: ‘‘we think the Converse opinion 
has been cited beyond its scope in some of the decisions below.”’ 

® Frank R. Casey, 12 TC 224 (1949). 

® Van Vlaanderen v. Commissioner, 175 F.2d 389 (C. C. A. 3d 1949). 

© Muriel Dodge Neeman, 13 TC No. 55 (1949). 

™ Cf. Old Colony Trust Co. v. Commissioner, 279 U. S. 716, 49 Sup. Ct. 499 
(1929). 

*? Pappenheimer v. Allen, 164 F.2d 428 (C. C. A. 5th 1947). 






















aoa: 




























































Winter] 





TAX PROBLEMS INVOLVED 691 
employed in the statute.** This rule would not be applicable, however, 
where the husband rented a home for the wife or where the husband pro- 
vided groceries or clothing in kind in meeting the payments specified in the 
agreement or decree. 


Split Income and Alimony Deductions 


If the parties are not divorced or legally separated as of the last day 
of the taxable year, they may file a joint return and take advantage of the 
split income provisions of Section 12(d).°* For this reason, a voluntary 
separation may be preferable to a divorce or legal separation. Alimony or 
separate maintenance payments are only deductible as personal expenses 
and do not enter into the computation of adjusted gross income. Conse- 
quently, these payments are an important item to be considered before 
electing the use of Form 1040A, the tax tables, or the optional standard 
deduction, all of which allow ten per cent of adjusted gross income for 
nonbusiness expenses. If the husband remarries, the alimony payments to 
his former wife are deductible in a joint return filed with his second wife. 

In a novel situation presented in a recent case, the husband was denied 
a loss deduction under Section 23 (e) with respect to jointly-owned bonds 
wrongfully taken by his wife at the time she left him.®%* The court con- 
cluded that the loss was not attributable either to theft or to a transaction 
entered into for profit. Similarly it.has been held that neither a bad debt 
nor loss deduction may be allowed the wife for the husband’s default in 
his alimony payments.*” 


Husband-Wife Partnerships 


It is of passing interest to note that a divorce may serve to validate a 
husband-wife partnership which is otherwise ineffectual under the doctrine 
of the Tower and Lusthaus decisions.** This has been concluded in a case 
in which the wife retained her interest in the partnership as a part of the 


* But assuming that the rental value of the premises constituted “‘periodic pay- 
ments,’’ the court held in the alternative that the amounts would be attributable to property 
transferred and, therefore, not deductible by the husband. Id. at 430. The wife would 
benefit most by the conclusion that there were no “‘periodic payments’’ since in that event 
she would realize no taxable income from the use of the home. 

“INT. REV. CODE, § 51(b) (5); U. S. Treas. Reg. 111, § 29.51-1(b) (1) 
(1943). 

*% A husband and his second wife residing in a community property state and filing 
separate returns may divide the deduction for alimony payments made to the first wife 
where the alimony claim is a community obligation. Robert A. Sharon, 10 TC 1177 
(1948). 

® Grover Tyler, 13 TC 186 (1949). A state court had determined that the value 
of bonds taken by the wife was in excess of a reasonable settlement of alimony and 
property rights. 

* W. Thomas Menefee, 8 TC 309 (1947). 

* Commissioner v. Tower, 327 U. S. 280, 66 Sup. Ct. 532 (1946); Lusthaus v. 
Commissioner, 327 U. S. 293, 66 Sup. Ct. 539 (1946). 








pile tiemnsiaartie pene 






























692 DIVORCE AND SEPARATE MAINTENANCE [ Vol. 1949 


property settlement incident to the divorce.* In another recent case, the 
husband incident to a divorce paid certain sums to his wife as consideration 
for the release of her marital interest in a partnership as community 
property. It was held that the payments increased the basis of his invest- 
ment in the partnership and served to decrease his taxable gain upon a 
subsequent sale.?° 

Credit for Dependents 


Where the custody of the children is awarded to the wife in a divorce 
or separation, a question arises as to which of the spouses is thereafter 
entitled to dependency credits. Generally this question turns on which of 
the two spouses contributes over one-half of the support of the children 
during the taxable year as required by Section 25 (b) (3).1° Payments by 
the husband, although intended and actually used for the support of the 
children, will not qualify as support payments if they are includible in the 
taxable income of the wife.1°? But the payment of specific sums for the 
support of the children which are not taxable to the wife will not insure a 
dependency credit for the husband unless they are in excess of one-half of 
the total amount required for their support during the year.?°* 


Alimony Claims Against Husband's Estate 


If the husband is obligated to continue support payments after his 
death, his estate may be entitled to both an income and an estate tax 
deduction. By the provisions of Section 171(b), the wife is considered a 
beneficiary of the estate. Since payments to her may be made from either 
corpus or income, distributions to the wife by statutory presumption are 
deemed to be first from income.’ The estate, therefore, is entitled to an 
income tax deduction to the extent that its income is sufficient to cover the 


® Smith v. Henslee, 173 F.2d 284 (C.C. A. 6th 1949). 


1 Tong v. Commissioner, 173 F.2d 471 (C. C. A. 5th 1949). The rule of this 
case would seem equally applicable in the situation where the husband, by a settlement inci- 
dent to a divorce, purchased the property interest which the wife acquired under local law 
as a result of the creation of a husband-wife partnership which was ineffectual under the 
doctrine of the Tower and Lusthaus decisions. 


1 The other requirements for a dependency credit are: (1) requisite relationship; 
(2) gross income of dependent less than $500; and (3) married dependent has not filed 
a joint return with his or her spouse. 

102 ‘*A payment to a wife which is includible under section 22(k) or section 171 
in the gross income of such wife shall not be considered a payment by her husband for 
the support of any dependent.’’ INT. REV. CODE § 25(b) (3). See text discussion, 
p. 681 supra. 

18 Tn Ollie J. Kotlowski, 10 TC 533 (1948), the husband contributed to the sup- 
port of his eight children who were in the custody of his divorced wife, but his payments 
were less than one-half the total amount required for their maintenance. He was denied 
any dependency credit since it was not shown that he paid more than fifty per cent of the 
support of any one or more of the children. 


™ INT. REV. CODE § 162(d) (1). 
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payments to the wife.’ In addition, the commuted value of the wife’s 
right to support payments constitutes a deduction under Section 812 (b) 
in determining the federal estate tax.'°% The limitation in Section 162 (e) 
does not serve to bar a double deduction in this instance, since it restricts 
the estate to a single deduction only where the item falls within both Sec- 
tion 812(b) and Section 23. 

The periodic payments received by the wife are apparently includible 
in her taxable income in full although paid partly or entirely from cor- 
pus.’ If the wife’s claim were settled by a lump-sum payment, the 
amount would, of course, neither be taxable as alimony income to her nor 
deductible from taxable income by the estate. Support payments periodi- 
cally received by the wife or a lump-sum payment in satisfaction of her 
claim would probably not be subject to the Illinois inheritance tax.'* 


15 INT. REV. CODE § 162(b); Laughlin’s Estate v. Commissioner, 167 F.2d 828 
(C. C. A. 9th 1948), reversing 8 TC 33 (1947). In Laughlin’s Estate, the husband was 
bound by a property settlement agreement later incorporated in a divorce decree to pay his 
wife during her natural life $800 per month for support and maintenance, to be reduced 
to $300 per month in the event of her remarriage, a contingency which did not occur. 
This obligation was to be met by his estate in the event the wife survived him. The 
husband died in 1932, and in 1942 the estate made payments of $9,600 to the wife which 
it deducted from its taxable income. The Court of Appeals of the Ninth Circuit sustained 
the deduction on the basis of the analysis stated in the text. The decision has been 
accepted by the Bureau. G. C. M. 25999, 1949-1 CuM. BULL. 116. 


18 The estate may make payments on the basis of: (1) an agreement only, or (2) 
an agreement which has been incorporated in a court decree. Under § 812(b), a deduction 
is allowed for claims ‘founded upon a promise or agreement’’ of the decedent to the 
extent that they were contracted for an adequate and full consideration in money or 
money’s worth. The appellate courts have held support payments not deductible for 
federal estate tax purposes if made pursuant to agreement only, for the reason that since 
the consideration therefor is the release of ‘‘marital rights,’’ there is no consideration in 
money or money’s worth. E.g., Meyer's Estate v. Commissioner, 110 F.2d 367 (C. C. A. 
2d 1940), cert. denied, 310 U.S. 651, 60 Sup. Ct. 1103 (1940). Contra, e.g., Clarence 
B. Mitchell, 6 TC 159 (1946); Herbert Jones, 1 TC 1207 (1943). But the Bureau 
has elected not to follow these appellate court decisions and has ruled that relinquishment 
of support rights will be treated as consideration in money or money’s worth. E. T. 19, 
1946-2 CUM. BULL. 166. If the agreement has been incorporated in a decree, however, 
the courts have taken the position that the payments are not ‘‘founded upon a promise or 
agreement”’ but upon the command of the court and are, therefore, deductible. E.g., Com- 
missioner v. State Street Trust Co., 128 F.2d 618 (C. C. A. Ist 1942). The amount 
deductible may be determined by reference to American experience tables reflecting life 
expectancy and the probability of the remarriage of widows. Commissioner v. Maresi, 156 
F.2d 929 (C. C. A. 2d 1946), affirming 6 TC 582 (1946). 


7G. C. M. 25999, 1949-1 CUM. BULL. 116. 


Tt would appear that support rights are properly distinguishable from dower 
rights and that payments in satisfaction of the former constitute the payment of a debt of 
the estate and are not subject to an inheritance tax. Jn re Neller’s Estate, 356 Pa. 628, 53 A. 
2d 122 (1947). If the payments were made in consideration of the release of surviving 
dower rights held by the divorced spouse (ILL. REV. STAT., c. 3, § 173 [1949]), the 
Illinois inheritance tax would be applicable. People v. Estate of Marshall Field, 248 Ill. 
147, 93 N. E. 721 (1911). 
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Deduction of Legal Expenses 


In two recent decisions,°® the Tax Court has sustained the wife's 
deduction of legal expenses incurred in the enforcement of alimony claims 
as a nonbusiness expense within Section 23 (a) (2)—an expense incurred 
in the production or collection of income. These decisions limit the allow- 
ability of legal expenses to transactions which produce (or might produce) 
taxable income for the wife. Thus legal expenses incurred in obtaining a 
divorce, as distinguished from those pertaining to financial settlements, 
would not be deductible since they would constitute purely personal 
expenses.’ Similarly if the financial settlement obtained by the wife’s 
attorney results in both taxable and nontaxable receipts, the legal expenses 
must be allocated between the two.'"! If the wife is on a cash basis, the 
legal expenses applicable to the production of taxable income are deductible 
in the year paid, even though the income, or a portion thereof, may not 
be collected until subsequent periods.’!* In view of the foregoing decisions, 
it is fairly arguable that the husband is entitled to a deduction for legal 
expenses incurred in resisting the wife’s claims for additional alimony or 
support payments. But in a case where the parties negotiated a lump-sum 
settlement of the husband’s alimony obligation, it was held that the hus- 
band could not deduct either his attorney fees or those of his wife which 
he agreed to assume by the terms of the settlement.1!* 


1” Elsie B. Gale, 13 TC No. 84 (1949); Barbara B. LeMond, 13 TC No. 85 
(1949). 

%° But if the legal services relate to both the divorce and the alimony settlement, the 
expenses would apparently be allocable. See Elsie B. Gale, supra note 109. 

1 Barbara B. LeMond, 13 TC No. 85 (1949). 

™ Ibid. 
™3 Frank J. Loverin, 10 TC 406 (1948). 













































THE FOLLIES OF DIVORCE — 
A THERAPEUTIC APPROACH 
TO THE PROBLEM 


BY PAUL W. cALEXANDER * 7 


SELDOM HAS ANY BRANCH of our jurisprudence set such an example 
of ineffable ineptitude and brought upon itself such serious censure from 
such varied sources as has the law of divorce. 

Let’s listen a moment to the Supreme Court of Ohio, per Hitchcock, 
J., in Harter v. Harter: 

“Perhaps there is no statute in Ohio more abused than the 
statute concerning ‘divorce and alimony.’ Perhaps there is no statute 
under which greater imposition is practiced upon the court and more 
injustice done to individuals. ... The hearings are generally ex parte. 
Witnesses are examined, friendly to the applicant, and it is almost, if 
not utterly impossible, for the court in most instances to arrive at the 
real truths of the case.... But of the great multitude of cases which 
are before this court I am confident that by far the greater number are 
not [meritorious] .”’ 


Please note the phrases ‘‘abused,”’ ‘imposition on the court,’’ “‘injus- 
tice to individuals,” ‘‘real truths,’’ ‘‘great multitude,’’ “‘not meritorious.” 
Do these have a familiar ring? Is this a fairly typical statement, in supreme 
courtish language, of the current criticism of our divorce law? 


*PAUL W. ALEXANDER. A.B. 1909, Denison University; LL.B. 
1913, Harvard University; J.D. 1949, Denison University; as Judge, 
Court of Common Pleas, Division of Domestic Relations and Juve- 
nile Court, Lucas County (Toledo), Ohio, for the past thirteen 
years, he has handled 25,000 divorce cases; chairman of the Amert- 
can Bar Association Special Committee on Divorce and Marriage 
Laws and Family Courts; member of the Board of Trustees of the 
National Probation and Parole Association; acting chairman of the 
Legal Section of the National Conference on Family Life, 1948; 
former president of the National Council of Juvenile Court Judges; 
former president of the National Conference of Juvenile Agencies; 
contributor to periodicals, both legal and nonlegal. 


+ This article includes several excerpts from the author's earlier article, ‘‘Our Legal 
Horror—Divorce,’”’ published in the October, 1949, issue of the Ladies Home Journal. 
Those excerpts are reproduced with the consent of the Curtis Publishing Company (Copy- 
right, 1949). The entire article, prepared for the Law Forum, is also being published in 
the February, 1950, issue of the American Bar Association Journal, by special arrangement 
with the Law Forum. 
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Well, the significant thing about this pronouncement, reported in 5 
Ohio 319, is that it was uttered in 1832. No, that’s not a misprint. It was 
not 17, but 117 years ago, when the divorce rate was well under one-tenth 
what it is now and the volume perhaps one-fiftieth! 


PREVIOUS REFORM ATTEMPTS FOREDOOMED 
TO FAILURE 


Does anyone care to stand forth and suggest that matters have im- 
proved any in the past century? If they haven’t it’s not for lack of effort. In 
1879 the American Bar Association recognized existing evils and moved to- 
ward a uniform law. In 1884 came the first of a long series of congressional 
moves toward a federal divorce law. In 1905 the ABA had an “Act on Di- 
vorce Procedure,’’ approved by an inter-church conference. A year later a 
national divorce congress, convened by the governor of Pennsylvania, 
drafted a model act. The National Conference of Commissioners on Uni- 
form State Laws has long had divorce law conspicuously on its agenda and 
has offered many distinct improvements.* 

As we look back now, it seems that these efforts were foredoomed to 
failure. For one thing, many appear to have been primarily concerned with 
achieving uniformity, reform being incidental. For another, they appear 
to have occupied themselves mainly with seeking an ideal set of “‘grounds”’ 
of divorce. Uniformity is desirable,? of course, but who wants a uniform 
bad law? And how much good would mere uniformity do that ninety- 
seven per cent of litigants who do not migrate but patronize home industry? 

We suggest previous efforts may have failed because they were mainly 
attempts to graft good branches upon an ailing tree—to patch up a rotten 
structure on a sand foundation with a sound plank here and there. Clearly 
they were not basic or fundamental; they did not go to the real roots of the 
evil. They appear to have accepted most if not all of the prevailing fallacies 
and misconceptions on the part of the law and the public. 


A FLAGRANT MISCONCEPTION ABOUT 
RESULTS OF DIVORCE 


The trouble starts with a flagrant misconception about what divorce 
really does. Almost everybody believes, and the law takes for granted, that 
divorce destroys marriage and breaks up the family. This simply is not true. 
Divorce is the end result of the marriage failure, the broken family, not the 


1 For an excellent brief review of the history of divorce law and efforts to improve 
it, see Wood, Marriage and Divorce Laws, 33 WOMEN LAW. J. 23 (1947). 

? For a charming satirical illustration of this by a disinterested Canadian observer, 
see Bigelow, The Case of Colorado v. Rawlings, 35 A. B. A. J. 728 (1949). 
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cause of it. In the last 12,000 cases coming before me, the marriage had 
failed, the family broken, the spouses separated an average of over two years 
before coming into court to get their divorces. According to the statistical 
department of a large insurance company, in 1947 when about a half mil- 
lion divorces were granted, over two million spouses were separated—their 
marriages apparently dead, their families broken—without benefit of 
divorce. 

Undoubtedly the availability of the utterly vicious ‘‘quick, cheap, and 
easy” divorce accelerates and encourages many of these separations. Even so, 
it does not cause them. 

Unless and until we keep firmly in mind that divorce is a result, an 
effect, a symptom rather than a cause, we shall not be able to think straight 
about it and we shall be in constant danger of talking and working at cross 
purposes. 


THE LIMITED FUNCTION OF THE LAW 


The law doesn’t really divorce husbands and wives. It seems to think 
it does, but in fact they “‘divorce’’ themselves. The term is derived from 
divortere meaning ‘‘to turn apart, turn away from each other, come to the 
parting of the way, separate.’’ The law does not separate the spouses; they 
separate themselves—thereby bestowing upon themselves a de facto divorce. 

All there is left for the law to do in granting a de jure divorce is to 
recognize the existence of a fait accompli, a fact accomplished by the spouses 
themselves; to undo what it has done, dissolve the status it has created, sever 
the bond with which it has united the parties. (We speak only of divorce 
a vinculo, not of alimony or other incidents of marriage failures. ) 


We seem to hear the phrase ‘‘dissolve the legal status’” more often than 
“sever the vinculum,”’ but we wonder if adherence to the latter wouldn’t 
help us to think a little more clearly. After all it was the vinculum that gave 
rise to the status. The law doesn’t go around conferring a status upon in- 
dividuals here and there, then uniting them by twos. It unites a couple 
legally and the legal status automatically results. When the legal bond that 
united them, the vinculum matrimonii, is severed by a divorce decree, the 
legal status of both parties automatically disappears. 


Obviously the religious status of the parties is not affected by civil di- 
vorce. That depends upon the individual’s creed, not upon the law. The 
right of the individual to regard his union as a spiritual one, his status as a 
religious one, is both respected and safeguarded by the law; but neither is 
nor could be created by the law. Hence a divorce decree does not destroy or 
impair the spiritual aspect of the union or the religious status of the indi- 
vidual. The law could not do so, even if it would. 
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THE STRIKING AMBIVALENCE OF THE LAW 


We intimated the law regards itself as divorcing spouses, thus destroy- 
ing marriages and breaking homes. Consequently it looks with extreme 
disfavor upon divorce. It abhors divorce in general. On the other hand, 
almost from the beginning of recorded history, the law has sanctioned some 
form of divorce. To meet the ever-growing popular demand for divorce 
within the past century or so, it has sanctioned divorce as we know it in 
every state. But it has done so grudgingly. 

The law has permitted itself to be maneuvered into an almost unten- 
able position of striking ambivalence—like the stern parent who admon- 
ishes his child: ‘‘Liquor is evil. I am unalterably opposed to it. Here, have 
a drink. Just raise your right hand and say ‘abracadabra,’ and I'll give you 
whatever you want.” 

In its efforts to resist the evils of divorce, the law has unwittingly en- 
gendered new evils, to wit, most of the obstacles it has erected in the path 
of the divorce-seeker. It has merely made divorce something of a hurdle 
race, in which if you can’t clear the hurdles you knock them down. Or 
they are something like Peer Gynt’s Great Boyg: if you can’t surmount it, 
you go around it. 


DomMICcILE AN EviL But Not A NECESSARY ONE 


The first one we encounter is the requirement of domicile. Our statutes 
mostly say “‘residence’’ for a given period. Our courts tell us the statutes 
don’t mean what they say, that they really mean ‘“‘domicile.’’ And thus they 
have opened a Pandora’s box. 


“Why should domicile of the plaintiff in the forum be impor- 
tant at all, apart from the requirement of local law?... It is con- 
ceivable that the requirement of domicile could be abandoned for 
nowhere is it mentioned in the Constitution. Constitutional doctrine 
might have been evolved to give finality to divorces obtained any- 
where upon personal jurisdiction over the defendant. And if this had 
been done it may be doubted whether more collusion would exist than 
exists today in obtaining divorce. But it is too late now to urge this 
view.’ ® 


Does it have to be too late to urge this view? Construing ‘‘residence’’ 
to mean ‘‘domicile’’ having failed of its intended purpose and having 
served to make bad matters worse, are we ‘‘stuck’’ with this idea forever? 
Factually it is the state where the parties actually live that is adversely af- 
fected by their marriage failure—not some distant state they may think is 


® Carey and MacChesney, Divorce by the Consent of the Parties and Divisible Divorce 
Decrees, 43 ILL. L. REV. 608, 612 (1948). 
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their home. And if they are living in different states, it is those states where 
the individuals have actually resided a reasonable length of time that are 
adversely affected (although certain states which prostitute their honor in 
order to fatten on marital misfortune could hardly be expected-to subscribe 
to this view). Moreover, the real truth about the alleged marriage failure, 
the root of the trouble, can best be investigated and determined in those 
states where the parties have actually been residing. 


GUILT Is THE ONLY CRITERION OF DIVORCE 


When may a divorce be granted? Only when one party is guilty. 
That is the only criterion fixed by the law in every state.* Guilt is made 
the cause of divorce. What form of guilt is specified by the ‘‘grounds,”’ the 
overt acts or omissions which the law says shall be sufficient cause—things 
we used to call sin. 

True, specific sinning is often the proximate cause, the last straw, but 
rarely, if ever, the ultimate cause. When mamma nags or is cold and drives 
papa to the corner “‘nite club’ and a ‘‘drug-store blonde,” the blonde is only 
a superficial, intervening cause (in more ways than one!). She is really 
effect, not cause of the ostensible marriage failure. And it isn’t necessarily 
a marriage failure—yet—both parties to the contrary notwithstanding. 
And divorce is not necessarily the right prescription, no matter how loudly 
either or both parties may proclaim it is. 


LAW PERMITS PATIENT TO WRITE OWN PRESCRIPTION 


Medical science doesn’t allow the patient to write his own prescription; 
though pain drive him to demand amputation of his shattered leg, the sur- 
geon won’t amputate if the leg can be repaired. Must the law always permit 
the divorce litigant to write his own prescription, especially when it pro- 
claims the state is a party to the action and professes to have a vital interest 
in the preservation of family life? 

One of the saddest things confronting the fellow who hears divorce 
cases by the thousands is the utter lack of insight on the part of the divorce- 
seeker into the basic factors underlying what he believes to be an irreparable 
marriage failure. Maybe only one in ten may wonder, and vaguely at that, 
just where, when, how, and why the trouble started. Maybe only one in a 
hundred is endowed with sufficient mental capacity, intellectual honesty, 
and emotional objectivity to put his finger on the causative factors, to 


“A minor exception seems to occur in the sixteen states permitting divorce for separa- 
tion only. But even there guilt continues to play an important, if somewhat uncertain, 
part. See Note, Christie, Separation for a Period of Years as Grounds for Divorce, 97 
U. OF PA. L. REV. 705 (1949). 
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diagnose his own case. As for the remainder, their pride is too deeply 
wounded, they are too hurt, they are too angry to be able to think straight. 
They can only feel, and how! ‘He had the blonde, didn’t he? Then give 
me my divorce.’’ And that’s that. 


LAw’s ONLY INTEREST Is IN SUPERFICIAL FACTORS 


But saddest of all is the law’s own lack of insight into, or even interest 
in, sub-surface causative factors and proper remedial measures. It offers di- 
vorce as a supposed remedy—but what a tragically imperfect remedy, and 
how often the wrong one altogether! In prescribing divorce for every frac- 
ture of the marital vows, it is like a surgeon who knows only to prescribe 
amputation for every fracture of a limb. It deludes itself, and most of so- 
ciety, into believing that if the spouse is guilty of the prescribed surface- 
manifestation or outward symptom, the only cure is divorce. 

Incidentally, one lesson impressed upon those who hear the multitude 
of divorce cases is that comparatively minor legal guilt can be and often is 
vastly more devastating to the parties and definitely more disruptive of 
family life than that guilt which the law, religion, and society regard as 
most offensive, to wit, adultery. Case histories by the hundred could be 
cited where the plaintiff has said: “I could put up with the blonde if only 
he wouldn’t—” do this or that or the other thing which is generally 
regarded as trivial by comparison. And the plaintiff really means it. 

And so it appears that the law by making guilt the index of marriage 
failure and by placing so much emphasis upon the grounds or forms of guilt 
has contributed to its own failure in its avowed purpose to preserve marriage 
and the family. It is not preventive; it is punitive. It does not conserve; it 
disserves. 


ADVERSARY PROCEDURES OBSOLETE 
AND OBSTRUCTIVE 


Further to impede divorce, the law forbids a decree by default. That 
would too patently be divorce by mutual consent. So although in some 
ninety per cent of cases the defendant stays carefully away, the plaintiff 
must, nevertheless, put on an exhibition of shadow-boxing and give the 
shadow a knockout to the satisfaction of the law. Whoever originated the 
forms and procedures for divorce litigation little realized that he was setting 
the stage for a sham battle against the little man who isn’t there. Yet to 
this day all our forms and procedures remain those designed for adversary 
litigation. 

Thus the law not only makes a mockery of itself and stultifies litigants, 
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lawyers, and judges; it defeats its own end. Instead of doing all in its power 
to facilitate reconciliation of the parties so that there won’t have to be a 
divorce, it forces them into a position of hostility and antagonism so that a 
divorce is almost inevitable. It arrays one against the other in battle forma- 
tion and makes the plaintiff assault the enemy with all the venom at his 
command. 


Possibly not all the absurdity and anomaly of the present case law of 
divorce can be blamed upon the statutes or the ecclesiastical courts. After 
all, it has had to develop, not from average or typical cases, but from the 
appealed fraction of the already small fraction of cases in which a contest 
materializes. And in these the real issue is not divorce but dollars. When 
divorce is ostensibly opposed by one party, you may be pretty sure it’s 
merely a strategic move calculated to have a bearing on the alimony award 
or some other incidental issue. Probably in less than one per cent of the 
grand total of all cases is there a sincere contest over the single issue of 
divorce. 


GUILT BEGETs RECRIMINATION, A PRIZE ANOMALY 


As a sort of corollary, or perhaps a syndrome of the doctrine of guilt, 
the law has adopted the defense of recrimination. Although divorce is gen- 
erally supposed to be an action in rem, neither ex contractu, ex delicto, 
criminal, nor wholly equitable in nature,® our courts, having no other 
precedent to follow, have followed in the footsteps of the ecclesiastical courts 
and espoused the equitable defense of clean hands. And thereby the law 
has placed itself in the anomalous position of saying, to the amazement and 
amusement of laymen and lawyers alike, that if both spouses have grounds 
for divorce, neither has ground. 

The main practical effects of recrimination appear to be three-fold. 
First, it reduces the trial to a mud-slinging, name-calling contest, the parties 
vying in vengefulness, vindictiveness, vituperation, and vilification. Each 
is driven to the greatest lengths to save face and deprive the other of victory. 
Trivia are blown up into monstrosities; fancies are fabricated as fact. Be 
the court lax or strict, it is altogether an experience harrowing to all con- 
cerned; damaging to the parties, their personalities, characters, reputations, 
and social position; often damaging to both financially by causing loss of 
jobs, business, public confidence, etc.; cruelly torturing the children, who 
are sometimes called upon to take sides, and often irreparably injuring them; 
and not at all helpful to the court. 


Second, it makes it next to impossible for either spouse to obtain a 
decree. This is because, human nature being what it is, it is next to impos- 


5 See 17 AM. JUR., Divorce and Separation, § 9; 27 C. J. S. 525, § 7. 
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sible to find all the guilt on one side, all the innocence on the other. Some 
may consider recrimination a good thing because it serves to prevent the 
granting of even a comparatively few divorces; some do not. If there can 
ever be social need for divorce when only one spouse is known to be guilty— 
and the law of every state says there is—it is hard to see why the social need 
is not greater when both are guilty. Plenty of case histories could be ad- 
duced indicating that the mere refusal of a divorce cures nothing; that the 
frustrations entailed thereby mainly drive the parties into sinning in the 
open, into taking on new types of sinning, into neuroticism, and sometimes 
into crimes of violence. 


YET RECRIMINATION HAs A FAINT SILVER LINING 


Third, the availability of the defense of recrimination is often used 
as a threat or lever by either or both parties in negotiating for a settlement 
of alimony and property claims (not so often child custody or support, for 
the parents are not wholly free to bargain in these respects, and the court 
will do what is best for the child, regardless of the wishes of either or both 
parties). If the wife’s demands appear exorbitant and the husband's offers 
niggardly, the well-grounded fear that a court battle will result in a draw 
and that each will leave the scene of battle exactly as he entered it (except 
for fresh wounds and salt for old ones) serves to bring into the arena a faint 
scent of sweet reasonableness so that a compromise is effected. There is some 
evidence that about five out of every six contested cases assigned for trial are 
thus settled at the eleventh hour, just as the parties are called to enter the 
ring. And since the settlement must be submitted to and approved by the 
court, there is very little danger that substantial justice will not be done. 

Thus the availability—not the application—of the defense of recrim- 
ination appears to be something of a boon to counsel, clients, and court, 
albeit an unwitting one. 


COLLUSION, BASTARD CHILD OF GUILT AND 
RECRIMINATION 


The doctrine of collusion looks like the bastard, incestuous offspring 
of the doctrines of guilt and recrimination. The plaintiff must be free of 
statutory guilt. Nobody knows better than the defendant, generally speak- 
ing, whether the plaintiff is so free. If the defendant would only come into 
court and tell what he knows about the plaintiff, that would stop the per- 
formance. But nine times out of ten that isn’t what the defendant wants, so 
he remains entirely off stage. 


*See Bradway, The Myth of the Innocent Spouse, 11 TULANE L. REV. 377 
(1937). 
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Now the defendant is under neither moral nor legal obligation to ap- 
pear and defend; or if, as happens in one or two cases in ten, he has filed a 
defense or cross complaint, he is at liberty to think better of it and with- 
draw the same and stay away. But if, as commonly occurs, he.talks things 
over with the plaintiff, or writes from outside the jurisdiction, and decides 
not to defend, and the court finds out about it, the court is supposed to find 
that he and the plaintiff have agreed to deceive the court by offering false 
evidence or suppressing material evidence. 

And the court would usually be warranted in finding that there was 
an agreement of some sort, possibly express, or possibly a wholly unvoiced 
understanding. For without saying a word to each other, both understand 
—and agree—that if the defendant keeps still, the case will be prosecuted 
to final decree and both’ will get what they want. 


DISAGREEING DISAGREEABLY Is ALL RIGHT; 
AGREEABLY Is ILLEGAL 


Now no court can ever be expected to tolerate an actual conspiracy 
to deceive which would involve mens rea. But it is not easy to see how the 
plaintiff by doing what he presumably has a legal right to do, or the de- 
fendant by not doing what he has neither moral nor legal obligation to do, 
is guilty of an attempt to deceive the court—is guilty of collusion. 

In actual practice an overwhelming majority of cases are agreed-to 
cases. Everybody knows it, even judges. Yet the existence of the doctrine 
of collusion puts everybody, including the judge who is supposed to speak 
for the law, in the ignominious position of pretending not to know it in 
any given case, of conniving at the actual fact—ertainly not a salutary 
situation. 

On the whole it appears that the doctrine of collusion as construed and 
applied in actual practice is productive of considerably more harm than 
good. After all—legally—to disagree isn’t necessarily evil in itself. If the 
parties feel they must disagree, isn’t it better to have it done agreeably than 
antagonistically? And isn’t a considerable amount of agreement inevitable? 
Yet the position of the law is tantamount to forbidding agreement. (Agree- 
ment must not be confused with divorce by mutual consent.) 


DrvorcE LAw LEss CIVILIZED THAN CRIMINAL LAW 


In criminal law the quality of mercy is not strained. It is blessed by 
the law itself as well as the recipient. In divorce law the quality of mercy 
is verboten. At no stage of the proceedings does the law authorize anything 
akin to it, and if the plaintiff extends mercy to the defendant, the law 
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punishes him for it. By the doctrine of condonation, the law presumes to 
subvert the divine attribute of forgiveness. And thereby the law opens the 
door to trickery, perjury, duress; closes the door upon honest attempts at 
reconciliation! And thus the law of divorce appears to be even less civilized 
than the criminal law. 

In practice condonation is less a defense than a nuisance. It is com- 
paratively seldom pleaded by the defendant, and less often proved. Most 
often it comes to light inadvertently, especially in those courts which don’t 
always accept all of the plaintiff’s testimony at face value but make some 
effort to elicit a little real truth by questioning the plaintiff. Then to the 
consternation of counsel, the plaintiff lets the cat out of the bag, and all the 
court can do is to tell the plaintiff: ‘‘Sorry, you'll have to go home and wait 
until your spouse gives you new ground for divorce. That is the penalty 
the law imposes upon you for forgiving him and for your honesty in tell- 
ing us about it.” 

Where the doctrine of condonation gets in some of its worst licks is 
in the lawyer's office when counsel, in accord with ethical canon, advises 
the client of the legal consequences of her acts and admonishes: ‘“‘Now if 
you really want your divorce, you mustn't have anything to do with your 
husband. If he wants to kiss and make up, better send him away because if 
you fall for his line and the judge finds out about it, he’ll throw your case 
out of court.’”” We hear people criticize the lawyer for not doing more to 
head off the divorce-seeker; yet we require him to advise against the one 
thing most likely to lead to withdrawal of the suit! 


TIME FOR BASIC REFORM LONG UPON Us 


So much for the iniquitous ineptitude of our divorce philosophy and 
procedure. If they were in a bad way 117 or 70 years ago, it would seem 
the time has already been far too long upon us to do something about it— 
not something superficial, not something just to relieve symptoms here and 
there, not a crazy-quilt pattern of patch-work, but something basic, funda- 
mental, radical, something going to the roots of the evil. 

Threescore and ten years after its initial effort, the American Bar As- 
sociation again proposes to do something about it, this time something 
plenty radical. It has a special committee on divorce and marriage laws and 
family courts, and this committee has tossed out a football for the legal 
profession, the clergy, the sociologists, and the laity to kick around. Instead 
of the ball being promptly punctured, it has been received with open arms 
by an amazing proportion of representatives of all these groups. 


LAW SHOULD CONSERVE, NoT DISSERVE FAMILY LIFE 


No blueprint has yet been drawn. An architect does not put pen to 
paper until he has a pretty clear idea of what the client wants. And if the 
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client wants to tear down an old, evil-smelling structure infested by rats 
and termites, and in its place erect a brand new type of building with only 
a limited and comparatively unknown precedent to go on, he will be wise 
to consult every available source of experience, opinion, warning, criticism, 
and suggestion. And that is exactly what the ABA committee is striving 
to do. 

What all of us want is not to open the floodgates for more divorces; 
not to sanction divorce by mutual consent (which is what we now have in 
actual reality). What every right-thinking person wants is to see our phil- 
osophy so shaped, our law—substantive and adjective—so designed that it 
will tend to conserve, not disserve family life; that it will be constructive, 
not destructive of marriage; that it will be preventive, not punitive toward 
marriage failure; that it will be helpful, not harmful to the individual 
spouses and their children. 


To CAsT OUT OLD CONCEPTS, EMULATE 
JUVENILE COURT 


To these ends the ABA committee has offered some proposals—and 
that is all they are, proposals. Keeping ever in mind the postulates that di- 
vorce is effect, not cause, and that the true function of a divorce decree is 
only to terminate the legal fiction remaining after the spouses themselves 
have reduced their marriage to a factual fiction by destroying the emotional, 
physical, social, and material bonds which actually united them, the com- 
mittee proposes that we repudiate those concepts, doctrines, and procedures 
with which the law has shackled itself and so ineptly defeated its own ends, 
including domicile, guilt and punishment, adversary litigation, recrimina- 
tion, collusion, and condonation. 

Wiping the slate clean and starting from scratch, the committee pro- 
poses to take a leaf from a movement characterized by Roscoe Pound as an 
outstanding example of American institutional inventiveness * and as ‘‘the 
outstanding achievement in penal and correctional law and administra- 
tion in the present century and indeed the most significant development in 
our criminal law since the reforms of the beginning of the nineteenth cen- 
tury.’ Unfortunately, through no fault of their own, this movement is 
really familiar to few lawyers and to fewer judges. The juvenile court is 
probably the least understood and most misunderstood of all our courts. 

It would be unwise and unfair for one to try to evaluate the soundness 
of the committee’s suggestion unless he were thoroughly acquainted with 
juvenile court philosophy and modus operand. And space does not permit 
us to expound that here.*® 


™Pound, The Rise of Socialized Criminal Justice, NATIONAL PROBATION ASSOC. 
YEARBOOK 1, 17 (1942). 

® For this author’s exposition, see Of Juvenile Court Justice and Judges, NATIONAL 
PROBATION ASSOC. YEARBOOK 187 (1947.) 
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A Few ELEMENTARY PoINTs ABOUT PROPOSED 
PROTOTYPE 


In a few words, the standard juvenile court substitutes diagnosis and 
therapy for guilt and punishment. It is more interested in ultimate than 
proximate cause. It doesn’t hold trials to determine the child’s guilt or in- 
nocence. Its skillful approach is friendly; its aim, to help the child; its 
criterion, what is best for the child. 

It operates within the law but does not confine itself to the law. It 
invokes the aid of other sciences and disciplines, such as religion, medicine, 
psychology, psychiatry, sociology, and education. It operates under a 
judicial officer but does not confine itself to the judge. It employs trained 
technicians and skilled specialists. Even the judge must make himself into 
a specialist. 

According to Dean Pound ® it has five characteristics of equity juris- 
diction: “‘1) It is relatively informal in its procedure....2) As with all 
equity jurisdiction it is remedial, not punitive. 3) It acts preventively in 
advance of commission of any specific wrongdoing. 4) It employs admin- 
istrative rather than adversary methods. 5) It can adapt its action to the 
circumstances of individual cases and so achieve a high degree of individual- 
ization, which is demanded by justice, if not always by security.” 

At the same time the standard juvenile court appreciates ‘‘the impor- 
tance of the ethics of judicial adjudication, of hearing both sides fully, of 
acting on evidence of logical probative force, and of not combining the 
function of accuser, prosecutor, advocate of the complaint, and judge; of 
a record from which it can be seen what has been done and how and on 
what basis; and of possibility of review before a bench of judges in order 
to save fundamental constitutional and legal rights... .’’ 2° 

Its energies and skills are mainly directed toward discovering and re- 
moving or rectifying the underlying, sub-surface causal factors which 
brought about the child’s delinquency. 


To CONVERT THE MorGUE INTo A HOSPITAL 


It happens that the court over which I preside handles both divorce 
and delinquency. Years ago I became aware that we were able to straighten 
out and do a good repair job upon an impressive majority of the delinquent 
children; while at the same time, in an appalling proportion of the divorce 
cases, little, if any, respectable effort was made or opportunity presented to 


* The Juvenile Court and the Law, NATIONAL PROBATION ASSOC. YEARBOOK 1, 
14 (1944). 
2° Ibid. 
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do any kind of a repair job.1 The juvenile court was a hospital where the 
ailing behavior of the children was diagnosed and treated; the divorce court 
was a morgue where ailing marriages were merely pronounced dead upon 
superficial examination, and burial certificates were issued in. the form of 
divorce decrees. 

The ABA committee proposes to transform the divorce court from a 
morgue into a hospital; to handle our ailing marriages and delinquent 
spouses much as we handle our delinquent children—for often their be- 
havior is not unlike that of a delinquent child and for much the same rea- 
sons. Instead of looking only at the guilt of the defendant, it proposes to 
examine the whole marriage, endeavor to discover the basic causative fac- 
tors, and seek to remove or rectify them, enlisting the aid of other sciences 
and disciplines and of all available community resources. 


NEw CRITERION: WHAT Is BEST FOR THIS FAMILY? 


The fresh approach, the new philosophy would be signified by the 
very titling of the case; instead of it being ‘“John Doe v. Mary Doe,”’ it 
would be titled “In the Interest of the John Doe Family.’’ There would 
be no plaintiff, no defendant—only an applicant or joint applicants. The 
application would be not for divorce but for the remedial services of the 
state. Petition for divorce would be permitted only after complete investi- 
gation and report.’ The new plan would take over almost bodily the entire 
philosophy, procedure, and techniques of the juvenile court. As in juvenile 
court the criterion (fixed by law as well as philosophy) is ‘“What is best 
for this child,”’ so in divorce court the criterion would be ‘““What is best for 
this family?” 

To do this sort of thing would obviously require a special kind of 
court which, for convenience, has been called the ‘‘Family Court.’’ As Dean 
Pound points out in speaking of the juvenile court,’* there are strong rea- 
sons for not making it a separate court but a branch of the court of general 
jurisdiction of first instance. It would seem necessary to endow it with the 
broadest possible equitable, civil, and even criminal jurisdiction. It should 
have the same dignity and status as the court of general jurisdiction; its 
quarters should be adequate in size, advantageously located, designed for 
functional efficiency, equipped, and decorated so as to command respect for 
the law which it will administer. 


™ See Judge Dunne, Why I Want to Quit the Divorce Court, Chicago Herald- 
American, June 4, 1944, p. 1. 

2 This delay would violate no vested right. See Andrews v. Andrews, 188 U. S. 
14, 23 Sup. Ct. 237 (1903). Also it should serve to achieve in appropriate cases the 
“cooling-off period’’ advocated for all cases by Judge Julius H. Miner of Chicago in 
Conciliation Rather Than Reconciliation, 43 ILL. L. REV. 464, 467 (1948). 

% The Juvenile Court and the Law, NATIONAL PROBATION ASSOC. YEARBOOK 
1, 10 (1944). 
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THE FAMILY COURT SURPASSES OTHERS IN 
IMPORTANCE 


Among the reasons for this is that although the family court may deal 
in dimes while other branches of the court deal in dollars, nevertheless, be- 
cause it is bound to have so many more clients than the ordinary civil and 
criminal courts and their problems strike home so intimately into their 
everyday life, the family court cannot fail to have a greater impact upon the 
sum total of human welfare and happiness than perhaps all other branches 
of the court combined. 

Like the juvenile court, the family court would require an adequate 
staff of trained technicians and skilled specialists, such as the social case- 
worker, psychiatric caseworker, clinical psychologist, phychiatrist, mar- 
riage counsellor, and others, and, of course, a proper clerical force. 


~ FAMILY CoURT JUDGE MusT BECOME A SPECIALIST 


Most important, the court would require a specialist judge or judges. 
No court can be expected to rise above its judge. No matter how able a 
lawyer he may be or how filled with the spirit of altruism, he will have to 
school himself in quite a number of fields of learning and disciplines for 
which his legal training and experience have not prepared him. Among 
these are social casework, group work, counselling, diagnosis and therapy, 
several branches of psychology (especially so-called abnormal psychology), 
penology, criminology, the basic principles of psychiatry, medical casework, 
community organization, child and family welfare, and some others.'* 

As Dean Pound puts it: ‘‘Just because the procedure is so flexible and 
the scope for personal discretion and individualization of treatment is so 
great, it is imperative that the judges who sit in [juvenile] courts be ex- 
ceptionally qualified. Bad consequences have flowed in more than one lo- 
cality from the unfortunate practice of rotation which prevails so generally 
in American judicial organization. ... But it is still true in too many juris- 
dictions in courts of first instance with a number of co-ordinate judges, that 
they sit successively in turn in civil jury cases, equity cases, criminal cases, 
and divorce proceedings. Thus each has to learn what he may by a brief 
experience as to the art of handling special classes of judicial work only to 
pass to some other special class where he must learn in a short time a new 
at” * 

Obtaining the right kind of judges, the fitting of square pegs into 


See Alexander, supra note 9, at 197 et seq. 


** The Rise of Socialized Criminal Justicé, NATIONAL PROBATION ASSOC. YEAR- 
BOOK 1, 17 (1942). 
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square holes, poses something of a problem, but surely not an insurmount- 
able one. The 1949 revision of the Standard Juvenile Court Act by the 
National Probation and Parole Association ** proposes a plan for the selec- 
tion of the right type of juvenile court judge. This plan was adapted from 
the ABA or “Missouri” plan, and something along this line should prove 
equally adaptable to the family court. 


ONE INTEGRATED COURT FOR ALL JUSTICIABLE 
FAMILY PROBLEMS 


In view of the approximate identity of philosophy, procedure, tech- 
niques, and type of staff of the juvenile court and the family court, and 
because most problems of juvenile delinquency are in essence family prob- 
lems, it has been proposed that the new court handle all justiciable family 
problems from juvenile delinquency to divorce. This proposal is far from 
new. The National Probation and Parole Association (Roscoe Pound, 
chairman) has been advocating it since 1917. It has been tried and has long 
since passed the experimental stage. For a third of a century Cincinnati has 
had such a court. From the outset the soundness of the idea became more 
and more apparent, and soon other Ohio cities fell in line; for years the 
seven largest (next after Cleveland, which has an independent juvenile 
court) have had such integrated family courts. They have a cumulative ex- 
perience of over 150 years of successful operation, during which no serious 
objection has been raised to this type of ‘“‘domestic relations’’ court. It is a 
division of the court of general jurisdiction. The judge is elected to this 
particular division and must ‘‘stay with it.’’ There is no rotation. 


DELINQUENCY AND DIVORCE JURISDICTION 
COALESCE NICELY 


Most of the advantages of having all socio-legal family problems 
handled by one integrated court are obvious. There is an additional ad- 
vantage not apparent to the uninitiated. As previously indicated, marriages 
fail because of the defects of the spouses. Spouses of this sort who have 
children are apt to have contact with the juvenile court. Then when they 
wind up in divorce court, the judge has before him the complete family 
record. One year in one such court in as high as forty per cent of the divorce 
cases, the family had previously had contact with the juvenile court. The 
information gleaned from these family records enabled the judge to get at 
the whole truth and to find the best solution for the family as a whole. 

Conversely, as pointed out by Judge Edwin A. Robson of Chicago in 


** 1790 Broadway, New York City. 
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a recent study of divorce in Illinois, many young wards of the divorce court 
are destined, because of the broken family, to become wards of the juvenile 
court; and like advantages could be expected from combining the two 
courts. 

The principal disadvantage of this type of court is seldom mentioned. 
In counties with a population of a quarter million or more, the volume of 
cases, adult and juvenile, and the administrative problem of handling a staff 
of thirty or forty or more, with an annual budget well into six figures, com- 
bine to make the judge work under such relentless pressure that he cannot 
always give his very best to the clients—who are entitled to an unhurried 
hearing before an unharried judge. The job can be a man-killer for the 
judge; but the obvious simple solution would be to have two or more judges 
for the larger courts. 

In the case of the smaller community which would not warrant the 
establishment of a full-time family court with a full-time specialist judge, 
it is proposed to take a leaf from the experience in Connecticut and Utah, 
where state juvenile courts are presided over by three judges who travel from 
county to county with an office and full-time worker in each county. 


THE LAWYER AN INDISPENSABLE PART 
OF THE PICTURE 


Where will the lawyer fit into the picture? In the view of the ABA 
committee, the lawyer’s services will be indispensable. No legitimate av- 
enue of income will be closed to him. Provision should be made for his pro- 
tection in this respect. His services when he helps salvage a broken family 
should be of greater value to both the parties and the state than when he 
merely procures the court to administer the coup de grdce. 

However, instead of playing a purely destructive role as he is now 
called upon to do, he will play a constructive role. In juvenile court more 
often than not, the lawyer is an effective ally of the court in ‘‘selling’’ the 
best plan to his client. Because the client had confidence enough in him to 
retain him, the lawyer is sometimes in a better position than the court 
worker to persuade the client to do what is best for the child. There is no 
reason apparent why he could not fulfill a corresponding function in the 
family court. 


WE Must NoT WAIT FOR PERFECTION OR UNANIMITY 


In conclusion, I hope no one will get the idea that the foregoing pro- 
posals are even a remote attempt at a definite blueprint. On the contrary, 
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they should be construed as an invitation for criticisms and suggestions 
which the ABA committee solicits and promises to consider.?” 

Perfection is desirable. So is unanimity of opinion. We should strive 
for perfection and we should strive for unanimity, but we had best resign 
ourselves to the fact that we shall never achieve either. If we wait for either 
perfection or unanimity we shall wait forever, and that is unthinkable. I 
reiterate, the time for fundamental reform has already been too long 
upon us. 


7 See WORMSER, THE LAW 491 (1949), approving ‘‘the growing movement to 
question premises which we have heretofore accepted as reliable, a movement in which 
Roscoe Pound has been a world leader. The essential validity of a premise will not be 
changed by questioning. If it is! sound, let us keep it. But so many premises, formerly 
accepted, have been successively disclosed to be false, that continued criticism is obviously 
healthy and highly desirable. What is perhaps even more desirable is to question even more 
closely any new premise which is offered as a substitute for an old one.”’ 
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Notes 


THE RELATIONSHIP BETWEEN 
EMBEZZLEMENT AND LARCENY 
IN ILLINOIS 


It is the purpose of this note to analyze the relationship and dis- 
tinctions between embezzlement and larceny as interpreted by Illinois 
courts. No attempt is made to characterize the substantive elements of 
either crime except as they distinguish between the two offenses. For 
example, attention is directed to cases which refer to a fiduciary relation- 
ship as an element differentiating embezzlement from larceny, but cases 
holding merely that such a relationship is an element intrinsic to embezzle- 
ment are not discussed. Similar consideration is given to the connection 
between larceny-by-bailee, embezzlement, and larceny. 

Because judicial interpretation of embezzlement is largely dependent 
on the recognition given larceny crimes by common law courts, this note 
commences with an abstract of the history of those offenses. This is fol- 
lowed by comment on the Illinois statutes pertaining to larceny, embezzle- 
ment, and larceny-by-bailee. Next is the examination of decisions pur- 
porting to distinguish the three crimes and of the bases on which the 
distinctions are made. While observing the differences the query will be— 
do they render the crimes mutually exclusive? In conclusion the writer 
seeks to epitomize defects in this field of criminal jurisprudence and offers 
his suggestion for correcting the deficiencies. 


HISTORY 


Larceny was an offense at common law.’ Embezzlement is wholly 
statutory and the necessity for its creation is historical.? Consolidating 
definitions of various legal theorists and courts, larceny may be defined as 
‘the taking and carrying away of another’s personal goods, without his 
consent, with the intent to deprive him permanently of possession.’”” An 
essential element was a trespass, that is, a felonious violation of possession.® 
So if the goods were in the accused’s lawful possession by virtue of a bail- 
ment or fiduciary relationship at the time he converted them, the common 


1 1 BISHOP ON CRIMINAL LAW § 566 (9th ed. 1923). 

22 WHARTON’S CRIMINAL LAW § 1258 (12th ed. 1932); See People v. Powell, 
353 Ill. 582, 187 N. E. 419 (1933). 

332 AM. JUR., Larceny 15; See People v. Hoban, 240 Ill. 303, 88 N. E. 806 
(1909). 
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law courts concluded that larceny could not have been committed. Aware 
of the loophole afforded converters who had been entrusted with possession 
of another’s goods, the courts attempted to close it by indulging in two 
types of reasoning: (1) If the accused harbored a felonious intent at the 
moment he acquired possession,* or if he induced the owner to part with 
possession by means of fraud,® the subsequent conversion was related back 
to the acquirement of possession and he could be convicted of larceny. (2) 
The accused was deemed to have had mere custody of the goods entrusted 
to him, lawful possession remaining constructively in the owner, so that 
the accused’s conversion violated the owner's possessory interest and con- 
stituted a trespass.® 

There remained two gaps in larceny law. It was held that for the 
owner to have constructive possession of the goods, he must have had 
actual possession at some time before they came into the dominion of the 
accused.’ —There was an assumption that when possession of goods was 
acquired bona fide by a bailee no subsequent conversion (unless there was 
a ‘‘breaking of bulk’’ or some other rupture of the conditions of bail- 
ment *) could be larceny so long as the bailment lasted.*° To bridge those 
gaps,'° Parliament enacted an embezzlement statute in 1799." Illinois 
adopted both its general larceny and broad embezzlement statutes in 1874. 
Subsequently specific sections dealing with each offense and also two sec- 
tions pertaining to larceny-by-bailee were passed. 


THE ILLINOIS STATUTES 


Larceny 


The Illinois legislature has codified the crime of common law 
larceny.** Specific statutes relating to larceny of dogs** and of motor 
vehicles ** are also included. Another section fixes penalties for all offenses 
deemed larceny by the defining statutes, grand larceny (of goods exceeding 


* See Note, 146 A. L. R. 534 (1943). 

*20: C..5. 442. 

*2 WHARTON’S CRIMINAL LAW §§ 1197, 1198 (12th ed. 1932). 

7 See note 4 supra. 

® 2 WHARTON’S CRIMINAL LAW, supra note 2. 

® Ibid. 

Id. at § 1277. Wharton shows that the English embezzlement statutes and, he 
adds, those of most of the United States were enacted for the purpose of curing these two 
defects in the law of larceny. 

1139 GEO. III, c. 85. ‘‘The first statute on the subject was 21 Hen. VIII, c.7,... 
[it] was superseded by subsequent declarations of the common law which were more exten- 
sive in their operation than the statute itself."" 2 BISHOP ON CRIMINAL LAW §§ 319, 
320 n. 8 (9th ed. 1923). 

WILL. REV. STAT., c. 38, § 387 (1947). 

3 Id. at § 388. 
* Id. at § 388a. 
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the value of fifteen dollars) carrying a possible prison term and petty 
larceny, a jail sentence, fine, or both.’® 

The relationship among these larceny crimes has provided few prob- 
lems for members of the bar, and discussion of their substantive elements 
is beyond the scope of this note. 


Embezzlement 


Illinois has eleven statutes dealing with the substantive law of em- 
bezzlement.’® For violating certain of these sections, persons are ‘‘deemed 
guilty of larceny.’’ 17 This is consistent with the view adopted by the 
Illinois Supreme court in People v. Crane ** that larceny is a generic term 
within the broad outlines of which is included larceny-by-embezzlement. 
Similar, but converse, phraseology is found in People v. Chisholm: '° 
‘Embezzlement is also a generic term, some of which are declared to be 
larceny.’’ This presents an unusual theoretical relationship—embezzle- 
ment is a subdivision of larceny, yet only particular types of embezzlement 
constitute larceny. 

Whether or not the section makes the ‘‘embezzlement’’ larceny is 
important for three reasons: (1) If it does, the value of the converted 
goods must be alleged.?° This is due to the difference between penalties 
between grand and petty larceny.” (2) A general verdict under the statutes 
labeling as larceny the offense therein defined is insufficient unless the 
amount stolen is specified.2? (3) If the offense is larceny, punishment is 
fixed by Section 389 of the Criminal Code; otherwise the sanction is 
incorporated into the defining section itself. 

Are the embezzlement statutes mutually exclusive of each other, that 
is, does the fact that the accused may be indicted under one provision pre- 
clude his conviction under another statute? There is nothing in the statutes 
themselves to answer this question. Section 207 contains broad language 
defining embezzlement. In Stoker v. People, a constable was indicted 
under Section 207. The conviction was reversed, partially, it seems, on 
the ground that Section 213 specifically applies to constables and that, 
therefore, such officers are exempt from prosecution under the broad statute. 
On the other hand in a more recent case, People v. Mahoney,‘ it was held 
that Section 207 is applicable to attorneys despite the fact that they too 


® Id. at § 389. 
Id. at §§ 207-216, 218. 
Id. at §§ 207-210, 216, 218. 
8 See 356 Ill. 276, 190 N. E. 355 (1935). 
® See 370 Ill. 634, 19 N. E.2d 578 (1939). 
See note 19 supra; People v. Mieschke, 356 Ill. 263, 190 N. E. 285 (1934); 
McDaniels v. People, 118 Ill. 301, 8 N. E. 687 (1886). 
™ See note 15 supra. 
*2 People v. Valanchauskas, 324 Ill. 187, 154 N. E. 906 (1927). 
% See 114 Ill. 320, 2 N. E. 55 (1885). 
361 Ill. 202, 197 N. E. 775 (1935). 
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are specifically provided for in Section 213. (It is noteworthy that Section 
207 does not require proof of demand and refusal while Section 213 does 
and that the maximum penalty under the former is ten years while under 
the latter it is one year. Therefore, under the broad provision less proof is 
required in order to impose a longer sentence.) Similar questions arise with 
respect to the overlapping in the operation of Section 207 and the other 
provisions that pertain to particular officers and fiduciaries.2> The opinion 
in the Mahoney case did not overrule or even refer to the Stoker holding, 
so that a conflict in interpretation is apparent. The question regarding the 
mutual exclusiveness of the statutes remains unanswered. To the writer it 
seems reasonable to think that the intent of the legislators in carving out 
the provisions covering specific persons was to exempt such persons from 
the purview of the broad statute. 


Larceny-by-bailee 


The Criminal Code includes two provisions that deal with the crime 
of larceny-by-bailee. Section 394 is somewhat narrower in scope than 
Section 395, since it is limited to situations involving conversion to the 
accused’s own use while the latter enactment makes criminal a conversion 
to the use of a third party. Moreover, Section 395 specifically obviates 
the necessity, inherent in the common law, of recourse to the doctrine of 
"breaking bulk.’’ According to dictum in People v. Snyder,*® these two 
statutes overlap in their operation. As was true of the simple larceny pro- 
visions, the interpretation of the larceny-by-bailee laws has provided few 
problems for members of the bar and discussion of their component sub- 
stantive elements is beyond the scope of this note, except as they distinguish 
the offense from embezzlement and simple larceny. 


THE RELATIONSHIP OF EMBEZZLEMENT, LARCENY, 
AND LARCENY-BY-BAILEE 


Distinctions tn General 


Larceny has previously been defined.?” The offense of larceny-by- 
bailee is well-characterized in the statutes pertaining thereto. This is not 
true of the so-called embezzlement provisions. Most of them make it a 
crime to ‘“‘embezzle’’ but none of them purports to explain what consti- 
tutes embezzlement. It is because of this fact that Illinois courts must 
depend on the common law in order to interpret the embezzlement codes. 

A noted writer on criminal law has broadly defined embezzlement as 


In People v. Schnepp, 362 Ill. 495, 200 N. E. 338 (1936), the Court held 
that a conservator could be convicted under § 207 as well as under § 216. 
* See 260 Ill. App. 405 (1st Dist. 1931). 
™ See this Note, History, supra at p. 715. 
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an intentional and fraudulent appropriation of the goods of another by a 
person entrusted with the property of the same.** The most inclusive 
definition of embezzlement handed down by the IIlinois Supreme Court is 
found in People v. Parker :?° 

“To establish embezzlement it must be proved beyond reason- 
able doubt that the accused was the agent or employee of the owner 
of the property embezzled, that by the terms of his employment he 
was charged with receiving the money or property of his principal, 
that he came into possession of the property in the due course of his 
employment, and that he, knowing that the property was not his, 
converted it to his own use or to the use of another who was not the 
true owner.” 


It may be well to insert here that four “‘embezzlement’’ statutes*® 
authorize convictions without proof of what are generally recognized as 
essential elements of embezzlement. All four provisions are what has 
previously been described as specific in their operation, and the criminal 
liability of those particular classes of individuals arises out of an assumed 
duty to pay over certain funds coupled with a breach of that duty. In 
People v. Schnepp ** the court explained: ‘‘The essence of the crime of 
embezzlement consists in the conversion to his own use of funds of another 
in defendant’s possession by reason of a fiduciary relation between him 
and the owner.” *? 

In Kibs v. People,** a leading case exploring the distinctions between 
larceny and embezzlement, the accused was indicted for simple larceny. It 
was proved that he had sold a lot for the prosecuting witness and had 
undertaken, at the latter’s request, to loan the proceeds. Instead he lost 
the money gambling. So the facts showed that the accused was guilty 
of embezzlement, not simple larceny. The Supreme Court reversed the 
larceny conviction and stated in its opinion: “But the section of the 
Criminal Code (under which the facts showed defendant was guilty, 
Section 207) relates to a class of cases which were not larceny at common 
law. It is said by eminent writers on criminal law, that the statutes in 
relation to embezzlement ‘were passed solely and exclusively to provide 
for cases which larceny at common law did not include. Hence nothing 
that was larceny at common law is larceny under the embezzlement 
statutes; and nothing that is larceny under the embezzlement statutes is 
larceny at common law.’ 2 Wharton’s Criminal Law 1905.” The Kibs 


*% See note 8 supra. 

355 Ill. 258, 189 N. E. 352 (1934). 

* ILL. REV. STAT., c. 38, §§ 212, 213, 215, 216 (1947). 

™ See note 25 supra. 

* For other definitions of embezzlement, see: People v. Catcott, 393 Ill. 582, 67 
N. E.2d 175 (1946); People v. Henderson, 378 Ill. 436, 38 N. E.2d 727 (1942); 
People v. Strong, 363 Ill. 602, 2 N. E.2d 942 (1936); People v. Heilemann, 362 IIl. 
322, 199 N. E. 792 (1935); People v. Ehle, 273 Ill. 424, 112 N. E. 970 (1916). 
81 Ill. 599 (1876). 
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decision is still law in Illinois. Proof of embezzlement will not support 
an indictment for simple larceny; reciprocally, proof of simple larceny 
will not support an indictment for embezzlement. Embezzlement and 
larceny are offenses mutually exclusive of each other. 


It is equally clear from the cases that where there is doubt as to which 
of the two crimes the accused is guilty, he may be indicted for larceny and 
embezzlement in separate counts, and if the proof sustains either, the con- 
viction stands.** This conclusion might seem to eliminate the importance 
of distinctions between the two offenses, but that is not the case. Suppose a 
prosecuting attorney feels clearly from the facts before him that the accused 
is guilty only of larceny and could not be convicted of embezzlement. 
Indicting appropriately, he proceeds to trial. At the trial certain new facts 
are illuminated that afford defendant’s counsel reasonable grounds for 
arguing that if his client committed any breach it was embezzlement, that, 
therefore, the indictment should be quashed. To rebut such an argument, 
the prosecutor must clearly understand the differences between the two 
crimes. 

While on the subject of indictment, it was further established by the 
Court in the Kibs case: ‘“The indictment must set out the acts of embezzle- 
ment and then aver that so the defendant committed larceny.”’ This 
dictum was disregarded in People v. Mooney *® which recited that an 
embezzlement indictment need not include a statement that the defendant 
is guilty of larceny. But People v. Greben * affirmed the Kibs view, the 
opinion making no mention of the Mooney holding. Once again the con- 
flict is apparent. At any rate, it seems to be the accepted practice of states 
attorneys in Illinois to conclude with the charge of larceny. 

Consistent with the Kibs decision, that nothing which is larceny at 
common law can be embezzlement under the statutes, it was held in 
Quinn v. People ** that a person cannot be convicted of both offenses in 
respect to the same property or same transaction. 

In Johnson v. People ** the Court asserted that common law larceny 
and larceny-by-batlee are mutually exclusive of each other, that nothing 
that was larceny at common law can be larceny under the “‘bailee’’ statutes 
and vice versa. Under the common law doctrines involving ‘felonious 
intent concurrent with acquirement of possession,” “breaking bulk,’’ and 
“constructive possession,” a bailee could be guilty of larceny.*® Where 
dominion passes to the accused under a bailment contract, all three doc- 


* People v. Murphy, 104 Ill. 528 (1882). 
% 303 Ill. 469, 135 N. E. 776 (1922). 
*352 Il. 582, 186 NE. 167 (7933). 
7123 Ill. 333, 15 N. E. 46 (1886). 
113 Ill. 99 (1885). 

® See this Note, History, supra at 715. 
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trines are now covered by the larceny-by-bailee provisions. Thus it appears 
that the intent of the legislature in enacting the ‘‘bailee’’ sections was to 
restrict the common law scope of larceny. This deduction conforms to the 
decision in the Johnson case. 

What is the relationship between embezzlement and larceny-by- 
bailee? Are the offenses mutually exclusive of each other as are larceny and 
embezzlement, and larceny and larceny-by-bailee? The answer depends 
on whether or not a bailment is a fiduciary relationship. If it were, all the 
elements of larceny-by-bailee would be present in the broad embezzlement 
statute. Therefore, the very enactment of the ‘‘bailee’’ sections is a tacit 
argument that a bailment is not a fiduciary relationship within the purview 
of the embezzlement codes. Illinois cases appear to conflict on this point.*° 
In People v. Munday * the opinion recites: “In the absence of proof that 
the defendant was... a bailee . . . the prosecution (for embezzlement) 
would necessarily fail.’’ This dictum negatively implies that a bailment is 
a fiduciary relationship sufficient to support an embezzlement count. In 
spite of such isolated views it appears that embezzlement and larceny-by- 
bailee are mutually exclusive of each other. 

Few Illinois cases have defined the differences between larceny and 
embezzlement. Dictum in the Kibs case recognizes a fiduciary relationship 
as the distinguishing factor. Two other decisions expressly affirm that 
theory.*? Several opinions indicate that the real distinction lies in the 
manner in which the accused acquired the goods converted.** 


Fiduciary Relationship 


A fiduciary relationship is generally regarded as an intrinsic element 
in embezzlement, while it ordinarily is not present in simple larceny.** In 
Illinois, definition of a fiduciary relationship presents a problem only in 
the case where an indictment is under Section 207, since the other ten 
statutes in the embezzlement code specify certain relationships out of 
which the offense arises, whether or not they are technically fiduciary. 
What is considered a fiduciary relationship within the meaning of Section 
207? Corpus Juris points out that such a relationship is difficult to charac- 


“ Cf. People v. Moses, 375 Ill. 336, 31 N. E.2d 585 (1941); People v. Streich, 
361 Ill. 490, 198 N. E. 350 (1935); People v. Wildeman, 325 Ill. 99, 156 N. E. 257 
(1927). 

* See 358 Ill. 470, 193 N. E. 509 (1934). 

“ People v. Heinzelman, 351 Ill. 402, 184 N. E. 600 (1933); People v. Dett- 
mering, 278 Ill. 580, 116 N. E. 205 (1917). 

* See People v. Streich, 361 Ill. 490, 198 N. E. 350 (1935); People v. Stevens, 
358 Ill. 391, 193 N. E. 154 (1934); People v. Paddock, 300 Ill. 590, 133 N. E. 240 
(1921); People v. Ehle, 273 Ill. 424, 112 N. E. 970 (1916). 

“ See Zoborosky v. State, 180 Ind. 187, 102 N. E. 825 (1913); State v. Finne- 
gan, 127 Iowa 286, 103 N. W. 155 (1905); State v. Matthews, 143 Tenn. 463, 226 
S. W. 203 (1920). 
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terize, since it varies according to the particular facts involved. It is 
ordinarily interpreted as comprehending a relation of confidence and trust, 
such as is present in many cases of employment, agency, personal represen- 
tation, and public office.*® It has previously been concluded that a mere 
bailment contract does not create such a relationship. 

Following are examples of the types of fact situations on which 
embezzlement prosecutions have been based: Conversion by an agent of 
personal goods received from a third party for his principal,*® conversion 
by a bank teller,*7 conversion by a conservator,** conversion of proceeds of 
sale by an auction clerk,*® and conversion of funds specifically entrusted to 
him by a messenger.*° 

Some courts have held that where one obtains possession of goods by 
virtue of his apparent status as a fiduciary and wrongfully converts them, 
he is estopped from defending an embezzlement prosecution on the ground 
that technically he was not a fiduciary and that, therefore, he could not 
have embezzled.*t This “‘estoppel’’ doctrine was pointedly commended 
by Bishop in the following illustration: ‘‘By such a doctrine when a man 
has received a thing from another under a claim of agency, he cannot turn 
around and tell the principal, asking for the thing, ‘Sir, I was not your 
agent in taking it, but a deceiver and a scoundrel!’ ”’ 

The writer has been unable to find an Illinois opinion in which this 
“estoppel” theory has been invoked. In several cases its adoption might 
have led to the conviction of defendants who, though obviously guilty of 
theft, could not be convicted of embezzlement because of the fiduciary 
technicality. Nevertheless, there is a compelling argument against the 
imposition of the “‘estoppel’’ doctrine. It will be discussed subsequently. 


Manner of Acquisition 


Ordinarily, and as evidenced in opinions of the Illinois Supreme 
Court, a basic discriminating factor between larceny and embezzlement 
is that in larceny the accused acquires dominion over another’s goods 
unlawfully, whereas in embezzlement he acquires possession lawfully. 
Both crimes require a felonious intent, that is, an intent to deprive the 
owner of possession permanently. 


*25:C. 3.7199. 

“ George v. People, 167 Ill. 447, 47 N. E. 741 (1897). 

“ People v. Dettmering, 278 Ill. 580, 116 N. E. 205 (1917). 

* See note 25 supra. 

“ People v. Paddock, 300 Ill. 590, 133 N. E. 240 (1921). 

© People v. Dean, 321 Ill. 128, 151 N. E. 505 (1926). 

"See Note, 146 A. L. R. 566 (1943). 

% |] BISHOP ON CRIMINAL LAW § 367 (3d ed. 1872), cited in State v. Rothrock, 
45 Nev. 214, 200 Pac. 525 (1921). 


Cases cited note 43 supra. 
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As pointed out earlier, if the accused harbored a felonious intent at 
the moment he acquired the goods or if he induced the owner to transfer 
the goods to him by means of fraud, the offense was larceny. This was the 
common law view, and it has been almost unanimously followed in the 
various jurisdictions in the United States, Illinois included.** Suppose 
that the accused, having been indicted only for embezzlement, convinces 
the trier-of-facts that at the time he acquired the goods he harbored a 
felonious intent. Plainly, simple larceny would lie, and under the author- 
ity of the Kibs and other cases, he would be entitled to have the embezzle- 
ment indictment quashed. Courts in certain jurisdictions other than 
Illinois have held that such a defense is not available under an “estoppel” 
doctrine similar to that referred to above.®*> The reason for applying an 
“estoppel” theory in proving intent as well as in proving a fiduciary rela- 
tionship is the difficulty in establishing what was in the accused’s mind 
when he acquired the goods. Did he have an intent to convert? Did he, 
as well as the owner, regard himself as a fiduciary? Since both of these 
elements are questions of fact, it may well be argued by opponents of the 
“estoppel’’ doctrine that the accused’s status as an embezzler or larcener 
should be determined by the proof alone, independent of a fiction. Trans- 
posing into scientific phraseology, the argument might be that the com- 
pound of the elements, be it larceny or embezzlement, should be synthe- 
sized in the normal atmosphere of criminal jurisprudence without the 
introduction of the ‘‘estoppel”’ catalyst. 


Under a widely recognized distinction between custody and pos- 
session, the conclusion of the courts is that although the goods are in the 
accused’s dominion at the time he converts them, if he has mere custody, 
possession remaining constructively in the owner, his offense is simple 
larceny. What is the difference between custody and possession? No 
settled formula has been derived which answers this question. Its determi- 
nation depends largely on the capacity in which the accused was given 
dominion over the goods and on the powers which the owner gave him 
with respect thereto. Cases discussing this point cannot be reconciled and 
the conclusion can be reached only on the basis of the particular facts 
involved.®* Special attention should be directed toward the following 
factors: (1) The proximate relationship between the accused’s duties as 
an employee and the means by which he acquired dominion over his 


™ Tredwell v. United States, 266 F. 350 (C. C. A. 4th 1920) ; People v. Riccardi, 
50 Cal. App. 427, 195 Pac. 448 (1920); State v. Smith, 200 Iowa 338, 202 N. W. 
511 (1925). 

* For comment on such cases see Note, 146 A. L. R. 566 (1943). 

% United States v. Allen, 150 F. 152 (D. C. 1906) semble: People v. Goldberg, 
327 Ill. 416, 158 N. E. 680 (1927); Warmoth v. Commonwealth, 81 Ky. 133 
(1883) ; Commonwealth v. Barry, 116 Mass. 1 (1874); Commonwealth v. Davis, 104 
Mass. 549 (1870). 
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employer's goods. (2) The status of the accused at the moment he con- 
verted the goods—was it primarily as an employee (if so, he had pos- 
session) or rather as a third party( if so, he had custody)? The term 
“employee’’ is here used in a broad sense.°” 


CONCLUSION 


Larceny, embezzlement, and larceny-by-bailee are all mutually ex- 
clusive of each other, though some doubt exists as to the latter two offenses. 
Courts of Illinois have gone out of their way and have become enmeshed 
in justice-crippling technicalities in attempting to distinguish them. The 
net result is that thieves have gone unpunished. In the opinion of many 
a layman who, although he may not comprehend legal theory, is com- 
petent to observe unjust legal results, embezzlement is ‘‘the easiest crime 
to get away with.’’ Cases bear out that observation. The existing law in 
this field is an anemia in the physiology of criminal jurisprudence. Blame 
for the affliction cannot be placed individually on either the legislature, the 
prosecutors, or the courts, for they all have had to rely on common law 
principles in enacting, enforcing, or interpreting the law. If those princi- 
ples have become infirm in the modern sociological and economic era, then 
they must be excised from the law and supplanted by salutary rules. Do 
not the complexities recognized in the foregoing divisions of this note con- 
vincingly diagnose such infirmity? Whoever intentionally interferes with 
another’s property should be made to answer to society for his act. Even 
under the present codes, penalties for simple larceny, embezzlement, and 
larceny-by-bailee are the same. The three crimes differ only in definition. 
As Judge Cardozo so aptly phrased it, in commenting on New York’s 
re-codification of theft crimes: 

“The distinction between larceny at common law, by a 
fiduciary, and by a bailee, now largely obsolete, did not ever cor- 
respond to any essential difference in the character of the acts or in 
their effect upon the victim. The crimes are one today in the com- 
mon speech of man as they are in moral quality.’’®* 


It is submitted that the logical, practical remedy for the current 
malady is for the legislature to repeal all sixteen sections of the Criminal 
Code that now characterize the substantive law on larceny, embezzlement, 
and larceny-by-bailee and to consolidate them into one comprehensive 


For an analytical discussion of the historical development of the distinction 
between custody and possession, see the remarks of Justice Holmes in Commonwealth v. 
Ryan, 155 Mass. 523, 30 N. E. 364 (1892), affirming a conviction of embezzlement. 
Also see Note, 125 A. L. R. 367 (1940). 

% See Van Vechten v. American Eagle Fire Insurance Co., 239 N. Y. 303, 146 
N. E. 432 (1925). 
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statute on theft. Then the prognosis will be deterrence of property offenses, 
: better protection of society, and justice. 
RICHARD E, CARLSON 


® New York recodified all theft crimes in 1942 into one statute which provides: 
4 “A person who, with the intent to deprive or defraud another of the use and benefit of 
property or to appropriate the same to the use of the taker, or of any other person other 
is than the true owner, wrongfully takes, obtains or withholds, by any means whatsoever, 
3 from the possession of the true owner or of any other person any money, personal property, 
; thing in action, evidence of debt or contract, or article of value of any kind, steals such 
H property and is guilty of larceny. 

i Hereafter it shall be immaterial in, and no defense to, a prosecution for larceny 
le that: 

1. The acdused obtained possession of, or title to, such property with the 
consent of the person from whom he obtained it, provided he induced such consent 
by false or fraudulent representation, pretense, token, or writing; or 

2. The accused in the first instance obtained possession of, or title to, such 
property lawfully, provided he subsequently wrongfully withheld or appropriated 
such property to his own use or the use of any person not entitled to the use and 


SOU 


; benefit of such property; or 
i 3. The person from whom the accused obtained such property intended to 
: part with title to, as well as possession of, such property, or with possession as well 
: as title; or 

4. The purpose for which the owner was induced to part with possession 
, of such property was immoral or unworthy.’” MCKINNEY’S CONSOLIDATED 


LAWs OF NEW YORK ANNOTATED, bk. 39, pt. 2, § 1290 at pp. 52, 53. 











Case Comments 


CRIMINAL LAW— Rights of a Criminal to Protect Himself Against 
Information Used in the Ascertaining of His Sentence—Due Process. 
(United States) 


The jury in a New York state court convicted the defendant of mur- 
der in the first degree and recommended a sentence of life imprisonment.’ 
The judge, not compelled to follow this recommendation, sentenced the 
defendant to death. In pronouncing sentence, he stated that his determina- 
tion was based upon evidence received at the trial and also additional 
information considered by him pursuant to a New York statute. Much 
of this additional information, such as evidence of previous arrests without 
convictions and a probation report labeling the defendant as a menace to 
society, would have been inadmissable at the trial. The Court of Appeals 
of the State of New York ruled against the defendant’s contention that 
the penal statutes as applied deprived him of due process of law in that the 
sentence of death was based upon information supplied by witnesses with 
whom he had not been confronted and as to whom he had no opportunity 
to cross-examine. On appeal, held: Affirmed. A judge may avail himself 
of out-of-court information to aid him in determining sentence. Williams 
v. New York, 337 VU. S. 241, 69 Sup. Ct. 1079 (1949). 

The rights of a guilty defendant to exclude information from the 
use of the court in the determination of his sentence presents a question 
never expressly considered before by the Supreme Court of the United 
States. This problem arises in part because of the transition in the early 
nineteenth century from the common law procedure to the statutory pro- 
cedure of determining sentence. At common law the functions of trying 
the accused and that of sentencing him were clearly separate.* The jury, 
hemmed in by strict evidentiary rules, ascertained the narrow question of 
the defendant’s guilt. The court, considering additional information 
which was not necessarily admissible at the trial, fixed the sentence. By 
statute in many jurisdictions, this historical role of the court was vested 
for the most part in the jury. This resulted in the sentence as well as the 
verdict of the jury being based upon only that evidence presented at the 
trial. As a consequence in those cases remaining where the judge retained 


1N. Y. Penal Law § 1045. This statute provides that murder in the first degree is 
punishable by death unless the jury recommends a sentence of life imprisonment, in which 
latter case the judge may, in his discretion, impose a life sentence. 

2 “Before rendering judgment or pronouncing sentence the Court shall cause the 
defendant’s previous criminal record to be submitted to it, including any reports that may 
have been made as a result of a mental, psychiatric, or physical examination of such person, 
and may seek any information that will aid the Court in determining the proper treatment 
of such defendant.’’ N. Y. Crim. Code § 482. 

® See Fields v. State, 47 Ala. 603, 606 (1872); Kistler v. State, 54 Ind. 400, 403 
(1876); Note, 9 U. OF CHI. L. REV. 715 (1942). 
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the power to determine sentence or where such power was reinvested in him 
by statute, there has been some confusion as to what information he might 
properly consider. Thus in a leading Illinois case, People v. Popescue,* a 
defendant who had pleaded guilty contended that he was unduly preju- 
diced because the sentencing judge had considered his previous criminal 
offenses. Striking down this contention, the Illinois Court, in accordance 
with the overwhelming majority of state® and lower federal courts,® 
firmly stated that once the question of guilt has been decided, no reason 
exists for barring character evidence from the consideration of the sen- 
tencing judge. This view was followed in the present case. The Court 
emphatically declared that the traditionally rigid rules of evidence required 
by due process in the determination of the guilt of the accused are not 
applicable where the only consideration is the fixing of sentence. 


The present decision, however, is not only founded in strict legalistic 
reasoning. It is necessary for the attainment of what the Court declared to 
be the predominant, modern goals of criminal law—namely, the protection 
of society and the reformation of the offender. Under this view the basic 
purpose of sentencing is to protect the community and to make an effort, 
whenever possible, to reform and rehabilitate the criminal rather than 
merely to punish him in proportion to the gravity of the particular offense. 
In brief, the punishment should fit the offender and not the offense only. 
Highly essential to this objective is an adequate understanding of the 
offender.? This usually demands a knowledge of such matters as the 
offender’s previous criminal record, if any, his personality, his family 
history, and his interests and abilities. This information is excluded at the 
trial largely because of the danger that the jury might be unduly influenced 
to convict the accused of the particular crime charged on the basis of his 
other misconduct. At the sentencing stage no such danger exists, for the 
matter of guilt has already been ascertained. As pointed out by the Court, 
the sentencing judge should not be deprived of this highly relevant infor- 
mation by adherence to the rules of evidence properly appropriate only 
at the trial. To so invoke the Due Process Clause, the Court declared, 
“‘would undermine modern penological policies that have been cautiously 


“345 Ill. 142, 177 N. E. 739 (1931). 

® James v. State, 53 Ariz. 42, 84 P.2d 1081 (1938); Myers v. People, 65 Colo. 
450, 177 Pac. 145 (1918); People v. Williams, 225 Mich. 133, 195 N. W. 818 
(1923); People v. Mansi, 113 N. Y. Supp. 866 (1908); Carson v. State, 160 Tenn. 
267, 23 S. W.2d 665 (1930). 

* United States v. Dalhover, 96 F.2d 335 (C. C. A. 7th 1938); Carter v. United 
States, 63 F.2d 108 (C. C. A. 4th 1933); Tractenberg v. United States, 53 App. D. C. 
396, 293 Fed. 476 (1923). 

7 Glueck, Principles of a Rational Penal Code, 41 HARV. L. REV. 453 (1928); 
Myerson, Views on Sentencing Criminals, 7 LAW Soc. J. 854 (1937); Schellenbach, 
Information vs. Intuition in the Imposition of Sentence, 27 J. AM. IND. SOc’y 52 
(1943). 




















































[Vol. 1949 





728 LAW FORUM 





adopted throughout the nation after careful consideration and experi- 
mentation.” ® 

The criminal, however, is not shorn of all rights to protect himself 
against erroneous information at the sentencing stage. The Court declared 
in the main case, as the Illinois Court has repeatedly declared,® that 
although a sentencing judge may be permitted to have a wide discretion in 
availing himself of out-of-court information, such discretion is susceptible 
of abuse. Certainly there is a wide latitude allowed as to the type of infor- 
mation a sentencing judge may consider without violating the rights of 
the criminal under the Due Process Clause. This is demonstrated in the 
principal case which allowed the judge to consider thirty burglaries in 
which the offender was merely allegedly involved. The real problem is 
what rights does the offender have to challenge the truth of the informa- 
tion which in any part serves as a basis for his sentence. Only two cases, 
both of them recent, have touched upon this question. In Townsend uv. 
Bute,'° a court passed sentence under the belief that the criminal had been 
convicted of three charges of which he had been acquitted. The Supreme 
Court of the United States held that the disadvantage from lack of counsel 
who could have corrected the court’s mistaken assumptions regarding the 
offender’s criminal record violated the Due Process Clause of the Fourteenth 
Amendment. Undoubtedly mere lack of counsel in noncapital cases, un- 
accompanied by aggravating circumstances, does not transgress due 
process.1! The real basis for reversal was the absence of opportunity to 
challenge erroneous information relied on in sentencing. It would seem 
from this case that a criminal has at least a constitutional right to be heard 
as to the acuracy of his criminal record if it is to be considered by the court 
in ascertaining his sentence. 

In the case of Zeff v. Sanford,’? a federal court nullified a sentence 
imposed by a judge who had not stated to the defendant prior to the 
court’s acceptance of his guilty plea that the court had already heard evi- 
dence concerning the sentence to be given him. Although the prime basis 
for voiding the sentence was the insufficiency of waiver of counsel, the 
court went beyond the situation there presented. Referring to instances 
where a plea of guilty had been entered or the defendant had been con- 
victed, the court declared, “‘ . . . any information not received from the 
accused himself or not given in his presence which might influence the 


8 Williams v. New York, 337 U. S. 241, 245, 69 Sup. Ct. 1079, 1084 (1949). 

® People v. Vincent, 394 Ill. 165, 68 N. E.2d 275 (1946); People v. Riley, 376 
Ill. 364, 33 N. E.2d 872 (1941); People v. Serrielle, 354 Ill. 182, 188 N. E. 375 
(1933). 

© 334 U.S. 736, 68 Sup. Ct. 1252 (1948). 

*% Bute v. Illinois, 333 U. S. 640, 68 Sup. Ct. 763 (1948); Betts v. Brady, 316 
U. S. 455, 62 Sup. Ct. 1252 (1942). 
431 F. Supp. 736 (S. D. Ga. 1940). 
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judgment, should be called to his attention . . . so that he may be afforded 
an opportunity to object to its use and rebut the same.”’ *8 

Both of the cases just discussed may be reconciled with the main case. 
The judge, in the principal case, stated in open court the facts of the 
defendant’s background on which he based sentence. Express mention 
was made by the court that the accuracy of the statements made by the 
judge was not challenged; also that the judge was not asked to afford an 
opportunity to refute any of these statements. 

In view of the cases herein examined, it is reasonable to conclude that 
the offender does have the constitutional right to be heard in contradiction 
of information used in the ascertainment of his sentence, though the nature 
and extent of such right remains largely undetermined. It would seem 
that this right is also supported by policy. The right of an offender to 
protect himself against the possibility that his punishment be based on 
false information would seem to outweigh the possible danger that the 
allowance of such right would endlessly delay the administration of 
criminal justice.’* 

WILLIAM R. DRISCOLL 


DIVORCE— Conflict of Laws—Divisible Divorce Concept Gives Absent 
Spouse Double Protection. (United States) 


For a number of years, the plaintiff and her husband were domiciled 
together in Connecticut. In 1944 the husband obtained an ex parte divorce 
in Nevada. He immediately thereafter married the defendant. Six months 
later the husband died intestate, and the plaintiff sued the defendant and 
joined the administrator in a Connecticut court seeking a declaratory 
judgment declaring her to be the widow of the deceased insofar as Con- 
necticut real estate was concerned. The Supreme Court of Errors of 
Connecticut affirmed a judgment by the Connecticut Superior Court in 
favor of the plaintiff, which was based on a finding that the husband had 
never established a bona fide domicile in Nevada. Petition for certiorari 
was granted. The issue presented to the United States Supreme Court was 
whether this holding gave full faith and credit to the Nevada decree as 
required by the Constitution. On appeal, held: Judgment affirmed. 
Connecticut accorded proper weight to the Nevada decree. Since there 
was no personal service or participation by the plaintiff, she was not pre- 


* Id. at 738. 

4 ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 543-565 
(1947); Waite, How Far Can Court Procedure Be Socialized Without Impairing Indi- 
vidual Rights, 12 J. CRIM. L. & CRIMINOLOGY 339 (1921); Note, Rights of Criminal 
Offenders to Challenge Reports Used in Determining Sentence, 49 COL. L. REV. 567 
(1949). 
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cluded from challenging the finding of domicile. Rice v. Rice, 336 U. S. 
674, 69 Sup. Ct. 751 (1949). 

Courts have always been required to have jurisdiction in order to 
enter valid divorce decrees, but there has been disagreement as to what 
constitutes jurisdiction. Since the decision in Williams v. North Carolina 
I‘ and the train of cases ? that followed thereafter, it is a recognized princi- 
ple that the Full Faith and Credit Clause requires the recognition of 
foreign * ex parte divorce decrees entered at the domicile of the complainant. 
In explanation, the marriage status is deemed to be the legal position of a 
married person in the state of his domicile, and thus the power of courts 
to alter the status is controlled largely by domicile. Since in this country 
a wife may have a domicile separate from that of her husband, at least one 
party must be domiciled in the granting state to confer on the court juris- 
diction to enter a decree having extraterritorial effect. Also the state of last 
matrimonial domicile may allow impeachment collaterally of a divorce 
decree of another state on proof that the granting court lacked jurisdiction 
even where the record purports to show jurisdiction.’ Thus it is that in 
the principal case the plaintiff attacked the bona fide domicile of the 
decedent to destroy the validity of the Nevada decree in the Connecticut 
courts. 

Mr. Justice Jackson’s arresting remark in the dissenting opinion that 
he believes ‘‘this divorce was always and in all places invalid on due process 
grounds for want of jurisdiction of the (wife)’’ gives the case a double 
aspect. Of course it is settled that Nevada can render a valid ex parte divorce 
without jurisdiction in personam over the respondent.® Mr. Justice Jack- 
son’s remark, however, suggests that if the reviewing courts had found 
the husband domiciled in Nevada, the Nevada decree could have demanded 
no greater recognition than was accorded where it was found that there 
was no bona fide domicile. 

The Constitution of the United States requires that due process be 
followed in depriving a person of property. The status of marriage con- 
sists of a number of legal relations, some of which may be property rights 
and entitled to shelter within the shadow of the Due Process Clause.’ It is 
conceded that some of the marital incidents may be destroyed by the 
ex parte divorce decree. Capacity to marry and the right and duty to live 


1317 U.S. 287, 63 Sup: Ct. 207 (1942). 

* Coe v. Coe, 334 U. S. 378, 68 Sup. Ct. 1094 (1948); Sherrer v. Sherrer, 334 
U. S. 343, 68 Sup. Ct. 1087 (1948); Williams v. North Carolina II, 325 U. S. 226, 
65 Sup Ct. 1092 (1945). 

* Sister state decree. 

*22 So. CALIF. L. REV. 155 (1949). 

® Williams v. North Carolina, 325 U. S. 226, 65 Sup. Ct. 1092 (1945); Ger- 
man Savings Society v. Dormitzer, 192 U. S. 125, 24 Sup. Ct. 221 (1904). 

* See notes 1 and 2 supra. 

™Bingham, The American Law Institute vs. The Supreme Court, 21 CORN. L. Q. 
393 (1936). 
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CASE COMMENTS 
with each other as man and wife are not property rights and may be 
affected by an ex parte decree. These latter interests are of such dominant 
concern to the state of domicile of the complainant that to that extent it has 
power to alter the status. The economic rights remaining, which are 
distinct from the rights of consortium, are akin to property rights and 
may not be thus terminated. Due process should compel us to this con- 
clusion, and the full faith and credit doctrine requires no contrary result. 

Specifically the economic right of a spouse includes her right to sup- 
port. In Estin v. Estin,® the wife had obtained a decree of separate main- 
tenance and permanent alimony in New York, the state of matrimonial 
domicile, and thereafter the husband obtained an ex parte divorce in 
Nevada. In a New York action for unpaid alimony, it was held that 
although the Nevada court had jurisdiction to alter the marital capacity 
of the parties, the New York decree was an intangible property right of 
the wife and was not affected. The much-disputed case of Haddock v. 
Haddock,°® nominally overruled,’® probably still survives to hold that an 
ex parte divorce in Connecticut could not destroy the New York wife’s 
right to support.1! The language in the Estin and Esenwein ** cases, 
although both involved prior separate maintenance decrees, would seem 
to bear out the belief that this protection should not be limited to prior 
maintenance decrees but should extend to the wife’s right to insist on 
support.** 

The wife’s interest in marital property was at issue in the principal 
case. The interest was held unaffected by the Nevada decree because 
Connecticut found that the husband was not domiciled in Nevada so as 
to give the Nevada courts power to render an ex parte decree. The interest 
was One in property which was located outside of the state of Nevada, and 
Nevada did not have jurisdiction in rem over Connecticut land. 

The distribution of personalty in case of intestacy is a more difficult 
problem. The rule followed in most states is that the property shall pass 
according to the law of distribution of the decedent’s last domicile.’ 
Where the decedent had a valid domicile in Nevada for an ex parte decree 
of divorce and died domiciled in Nevada, the personalty would seem to 
pass according to Nevada law. But where personalty is located within the 
jurisdiction of the domicile of the absent spouse to administer, that state 
may determine by its own law who is entitled to the personalty.’® In this 
manner the state protects the interests of its domiciliaries. 


°334 U.S. 541, 68 Sup. Ct. 1213 (1948). 
*°201 U. S. 562, 26 Sup. Ct. 525 (1906). 
* Holt, The Bones of Haddock and Haddock, 41 MICH. L. REV. 1013 (1943). 
" Bingham, supra note 7. 

* Esenwein v. Commonwealth, 325 U.S. 279, 65 Sup. Ct. 1118 (1945). 

*% 27 N.C. L. REV. 134 (1948). 

“ THOMPSON, WILLS § 2 (3rd ed. 1947). 

* Headen v. Cohn, 292 Ill. 210, 126 N. E. 550 (1920). 
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In a sense there are two conflicting constitutional issues in these cases 
of survival of a marital interest beyond an ex parte decree—due process 
and full faith and credit. State policy, which is controlling, is not uniform 
on the question of whether due process requires these interests to survive. 
There is, for instance, a division of the states as to whether the right to 
support can survive a domestic ex parte decree of divorce.*® This might 
result in a case where State X maintains that the right to support cannot 
survive a domestic decree and then holds that a local alimony decree will 
survive a foreign ex parte decree. It was this possibility that prompted the 
compelling argument of Mr. Justice Frankfurter, dissenter in the Estin 
case, that in the application of the divisible divorce theory a state ‘‘cannot 
discriminate against a Nevada decree granted to one there domiciled, and 
afford it less effect than it gives to a decree of its own with similar juris- 
dictional foundation.’’ 17. This requirement that there be no discrimina- 
tion between domestic and sister state ex parte decrees was set forth by 
the Justice as being embodied in the concept of full faith and credit and is 
open to dispute. The advocates of the proposition must feel that the 
enactment of Congress '® passed pursuant to the Full Faith and Credit 
Clause did not fully express the scope of the clause. There is no question 
but that the term ‘full faith and credit’’ does foster the interpretation that 
one state shall not give its own decrees greater effect than similar decrees of 
a sister state. 

Uniform legislation does not seem to be forthcoming to cure the 
uncertainty in the field of divorce. Consequently the principles of divisible 
divorce may blossom into a judge-made substitute and produce a degree of 
uniformity.'® This can be accomplished only if courts uniformly agree 
that due process protects or does not protect the incidents of marriage 
from dissolution by an ex parte decree and thereby resolve the seeming 
conflict and discrimination against foreign decrees. If such uniformity is 
achieved, the incidents would then survive or fall uniformly under both 
domestic and foreign decrees wherever litigated. 

ERNEST R. FRALEY 


EvVIDENCE—Admussibility of Evidence Obtained by Illegal Search 
and Seizure. (United States) 


The petitioner was prosecuted and convicted in a state court of Colo- 
rado but contended that the admission on trial of evidence obtained by an 
illegal search and seizure constituted a denial of ‘‘due process of law” 


% See note 8 supra at 544, 551, 554, 68 Sup. Ct. at 1216, 1219, 1221. 
* Id. at 552, 68 Sup. Ct. at 1220. 

*28 U.S.C. § 1738 (1948). 
* 34 CORN. L. Q. 263 (1948). 
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under the Fourteenth Amendment. The conviction was sustained by the 
Supreme Court of Colorado;' and on certiorari to the Supreme Court of 
the United States, held: Judgment affirmed. The admission in a state 
court of evidence obtained illegally by state officers does not violate the 
Fourteenth Amendment. Wolf v. Colorado, 338 U. S. 25, 69 Sup. Ct. 
1359 (1949). 

In the case of Weeks v. United States,? the Supreme Court held that 
evidence obtained by federal officers in violation of the ‘‘search and seizure’’ 
clause of the Fourth Amendment was inadmissible in a prosecution for a 
federal crime. The petitioner in the instant case asserted that not only the 
Fourth Amendment but also the construction accorded it in the Weeks 
case were applicable in state courts via the Fourteenth Amendment, and 
that, therefore, wrongfully obtained evidence was similarly inadmissible in 
a prosecution for a state crime. 

The majority of the Court, by Mr. Justice Frankfurter, agreed with 
the petitioner that freedom from illegal search and seizure was ‘implicit 
in the concept of ordered liberty’ * and must then find application in the 
state as well as in the federal courts, but reasoned that the right was to be 
distinguished from its means of enforcement. The Court held that while 
no state could authorize illegal search and seizure, the exclusion on trial of 
evidence so obtained was not a requisite sanction under “‘due process of 
law.” * 

In a concurring opinion, Mr. Justice Black stated that the rule of 
exclusion ‘‘is not a command of the Fourth Amendment but is a judicially 
created rule of evidence which Congress might negate.”’ © 

The late Mr. Justice Murphy (dissenting), in considering the less 
theoretical aspects of the issue, examined the remedial measures available to 
one whose constitutional rights have been infringed and concluded that 
without the suppression of evidence obtained in contravention of the 
“Search and Seizure’ Clause, the Fourth Amendment was reduced “‘to a 
form of words.”’ ° 

Mr. Justice Rutledge reiterated his belief that all ‘‘the specific guaran- 
tees of the Bill of Rights should be carried over intact into the first section 


1 Wolf et al. v. People, 117 Colo. 279, 187 P.2d 926; 117 Colo. 321, 187 
P.2d 928 (1947). 

2232 U. S. 383, 34 Sup. Ct. 341 (1914). 

3 Mr. Justice Cardozo in Palko v. Connecticut, 302 U. S. 319, 325, 58 Sup. Ct. 
149, 152 (1937), quoted by Mr. Justice Frankfurter in Wolf v. Colorado, 338 U. S. 
25, 27, 69 Sup. Ct. 1359, 1361 (1949). 

*“‘We must hesitate to treat this remedy as an essential ingredient of the right.”’ 
Wolf v. Colorado, supra note 3, at 29, 69 Sup. Ct. at 1362. 

5 Id. at 40, 69 Sup. Ct. at 1367. 

® Mr. Justice Holmes in Silverthorne Lumber Co. v. United States, 251 U. S. 385, 
392, 40 Sup. Ct. 182, 183 (1920), quoted by Mr. Justice Murphy, Wolf v. Colorado, 
338 U. S. 25, 42, 69 Sup. Ct. 1359, 1369 (1949). 
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of the Fourteenth Amendment.’’* He further contended that the exclusion 
of evidence was an inseparable adjunct of the right to freedom from illegal 
search and seizure; that by necessary implication it was embodied in the 
Fourth Amendment and was, therefore, operative as against the states. 

The admission on trial of wrongfully obtained evidence is merely 
the modern counterpart of the common law rule that courts would not 
inquire into the source of evidence and would admit it, although illegally 
obtained, if relevant and otherwise competent.’ Prior to the decision in 
the Weeks case, nearly all the states in this country were committed to the 
common law view, but at the present time about eighteen states, including 
Illinois,® reject evidence procured by illegal search and seizure. 

In the present case, the Court is of the unanimous opinion that free- 
dom from illegal search and seizure is a fundamental right assured to each 
by constitutional guarantee under “‘due process of law.’’ But can this 
fundamental right be enforced without the suppression of evidence secured 
in violation of it? In answering the question just posed, it is well to con- 
sider the so-called alternative means of redress which may be sought by 
one who has suffered at the hands of public officers acting in derogation of 
the constitutional safeguard provided by the Fourth Amendment. 

Criminal prosecution of the guilty officer is the first remedy which 
suggests itself. But it is difficult to conceive of a vigorous prosecution, if 
one may be had at all, by the very agency or officer which probably insti- 
gated, and certainly was officially interested in, the particular constitutional 
transgression for which the subordinate officer is to be tried. And if the 
case in fact reaches the trial stage, how kindly disposed will a jury be 
toward the complaining witness, perhaps now a convicted criminal, as 
against an officer whose energetic devotion to duty has carried him some- 
what beyond the bounds of the law for the ‘‘laudable’’ purpose of assist- 
ing in the prosecution of a suspected criminal? 

But if the criminal law holds no satisfactory solution, perhaps the 
injured party can institute a civil suit for damages. However, damages in 
trespass are ordinarily founded upon actual damage suffered,?° and conse- 
quently public officers will proceed cautiously while ransacking a home 
and will probably be liable for only nominal damages. Even in juris- 
dictions allowing punitive damages, a recovery usually must be predicated 
on malice, and in some courts on actual damages as well.’ An officer 
could persuasively argue that he bore the plaintiff no personal ill-will in 


™Mr. Justice Rutledge in a dissenting opinion in Adamson v. California, 332 U. S. 
46, 124, 67 Sup. Ct. 1672, 1683 (1947), quoted by him, Wolf v. Colorado, supra note 
5, at 47, 69 Sup. Ct. at 1368. 

®° 8 WIGMORE, EVIDENCE § 2183 (3d ed. 1940). 

* People v. Castree, 311 Ill. 392, 143 N. E. 112 (1924). 

1 MCCORMICK, DAMAGES 87, 88 (1935); RESTATEMENT, TORTS § 163 
(1934); id. § 218f. 

* MCCORMICK, op. cit. supra‘note 10, at 293, 430-432; RESTATEMENT, TORTS 
§ 908c (1934). 
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making the investigation, and though the suit might be decided in the 
plaintiff's favor, a showing that the officer reasonably believed the search 
would be successful could be applied in mitigation of damages.'* 

The Bill of Rights was not meant to placate the populace by the 
pronouncement of wholly theoretical standards, and it follows, therefore, 
that a remedy which is essential to the existence of a right is an integral 
part of that right by necessary implication. Indeed, the Supreme Court 
decided the Weeks case on the express ground that the right enunciated 
by the Fourth Amendment would be nothing more than illusory unless 
protected by the exclusion of evidence obtained in violation of it.1* In the 
Wolf case, the Court dealt with the same right, which it agreed was within 
the scope of substantive due process and applicable in the several states. It 
seems clear then that since the same right is to be protected in the state 
courts as in the federal courts—the right to freedom from illegal search and 
seizure—the question presented by the Wolf case is strikingly similar to the 
one which confronted the Court in the Weeks case: Are illegal searches 
and seizures to be permitted or prevented—condoned or condemned? 

Although the federal courts must advance with some hesitancy in 
exerting control over state courts, it has never been doubted that the 
Supreme Court is the tribunal of ultimate authority in matters of a federal 
nature. What can be more exclusively federal in its scope than the con- 
tinued existence of a constitutional right? 

If it is conceded that freedom from illegal search and seizure is 
“implicit in the concept of ordered liberty’’ ** and that without the exclu- 
sion of illegally obtained evidence, the ‘Search and Seizure’’ Clause “‘might 
as well be stricken from the Constitution,” * it is submitted that con- 
sistency alone would seem to render erroneous a decision that the remedy 
is inapplicable in state courts because not ‘‘an essential ingredient of the 
la CHARLES I. HOPKINS 


TTAXATION—One Hundred Per Cent Assessment of Property under 
the Butler Bills. (Illinois) 


The taxpayer owned twenty parcels of land in Fayette County, 
Illinois. The assessed value of these lands had been determined at the 
preceding quadrennial assessment in 1943. The assessment was not 


* Gamble v. Keyes, 35 S. D. 644, 153 N. W. 888 (1915). 

% “Tf letters and private documents can thus be seized and held and used in evidence 
against a citizen accused of an offense, the protection of the Fourth Amendment declaring 
his right to be secure against such searches and seizures is of no value, and, so far as those 
thus placed are concerned, might as well be stricken from the Constitution.’’ Weeks v. 
United States, 232 U. S. 383, 393, 34 Sup. Ct. 341, 344 (1914). 
™ See note 3 supra. 

% See note 13 supra. 
* See note 4 supra. 
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changed for the taxable year 1946, the year in question. The taxpayer 
made no complaint to the board of review prior to its adjournment in 
1946. In December, 1946, the Department of Revenue certified to the 
county clerk an equalization factor of 29 and multiplier of 3.448, as 
determined by the Department in accordance with Section 146 of the 
Revenue Act. The county clerk then multiplied the assessed value of each 
parcel of land by that factor. The Department of Revenue did not notify the 
taxpayer that such a ratio for the year was to be determined on any certain 
date. No state agency notified him that the ratio had been determined on 
any certain date. The county clerk gave him no notice that the ratio had 
been received by him from the Department. On the other hand, the tax- 
payer never filed a written objection to the ratio so fixed and made no 
application to the Department of Revenue to be heard when the matter 
was determined. The first notice he had that his lands had been assessed 
at a valuation other than that approved by the board of review was at the 
time he received his tax bill for 1946. On his refusal to pay the taxes, the 
county collector brought suit against the taxpayer for judgment ordering 
a sale of the property for nonpayment of taxes. The taxpayer contested 
the validity of the taxes to the extent of the extension as a result of the 
application of the multiplying factor. He filed objections that the pro- 
cedure followed by the Department of Revenue violated federal and state 
constitutional provisions guaranteeing due process of law and a state con- 
stitutional provision that property be taxed in proportion to its value.’? 
The county court overruled these objections. On appeal, held: the 
statutory procedure under which an owner is not given personal notice of 
the proceeding of the Department at which the multiplier was determined 
is open to neither constitutional objection. Judgment affirmed. People 
ex rel. Isbell v. Albert, 403 Ill. 469, 86 N. E.2d 237 (1949). 


1“*§ 146. The Department shall act as an equalizing authority. It shall examine the 
abstracts of property assessed for taxation in the several counties as returned by the county 
clerks and shall equalize the assessments as in this Act provided. The Department shall 
lower or raise the total assessed value of property in any county as returned by the county 
clerk so that such property will be assessed at its full, fair cash value. 

‘“‘By means of a comparison of assessed valuations, as revised by the boards of review 

. , and estimated full, fair cash values established through the analysis of property 
transfers, property appraisals, and such other means as it deems proper and reasonable, the 
Department shall annually ascertain and determine the percentage relationship, for each 
county of the State, between the valuations at which locally assessed property is listed by 
assessors and revised by the boards of review ... and the estimated full, fair cash value of 
such property. 

“With the ratio so ascertained and determined for each county, the Department shall 
then ascertain the amount to be added to or deducted from the aggregate reviewed assessment 
on property subject to local assessment jurisdiction in order to produce a ratio of assessed 
to full, fair cash value equivalent to one hundred per cent.”” ILL. REV. STAT., c. 120, § 
627 (1949). 


*U. S. CONST. AMEND. XIV: ILL. CONST. Art. II, § 2; Art. IX, § 1. 
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The decision in this case and that of a case decided earlier in the term, 
People ex rel. Ingram v. Wasson Coal Co.,* have settled the question of the 
validity of the procedure adopted by the Butler Bills under the Illinois 
constitution. There is practically no doubt of its validity under the 
Fourteenth Amendment of the Federal Constitution, since -Bi-Metallic 
Investment Co. v. State Board of Equalization of Colorado,* decided in 
1915, upheld a horizontal or blanket increase in assessment over a whole 
taxing district without notice to property owners. 

The purpose of the Butler Bills, enacted in 1945 and since amended, 
was to require that all property in all counties be assessed at 100% of its 
fair cash market value. Prior to 1945 property was assessed at different 
rates on a statutory basis: e.g., in 1909, 3344%; in 1919, 50%; in 1927, 
100%. As a matter of administrative practice, the 100% basis of 1927 
was not adhered to by local assessors. There was no way in which to 
enforce the 100% requirement. This system (or lack of system) resulted 
in serious discrimination in taxation between property assessed locally 
and property assessed by the Department of Revenue.’ Also discriminated 
against was property in the same taxing district where a part of the 
property therein was located in a low assessment county and the remainder 
of the property was located in a high assessment county.® Inequalities such 
as these cannot exist under the procedure fixed by the Butler Bills. 

The case serves to stress the importance to the taxpayer of ascertaining 
his assessment and comparing it with that of his neighbors, by which 


403 Ill. 30, 85 N. E.2d 182 (1949). 

*239 U. S. 441, 445, 36 Sup. Ct. 141, 142 (1915). ‘‘Where a rule of conduct 
applies to more than a few people it is impracticable that every one should have a direct 
voice in its adoption . . . There must be a limit to individual argument in such matters if 
government is to go on.” Holmes, J. In its opinion the Supreme Court of Colorado 
emphasized that notice was given to property owners by the statue fixing the time and 
meeting place of the Board. 56 Colo. 343; 56 Colo. 512 (1914). 

5 Mobile & Ohio Railroad Co. v. State Tax Commission, 374 Ill. 75, 28 N. E.2d 
100 (1940). This case held that the state was the taxing district for railroad property, 
since railroad property was a unit, each part of which was indispensable to the whole, 
under the Railroad Assessment Act of 1937. It was improper for the State Tax Com- 
mission, after dividing its valuation of the railroad’s property among the counties through 
which the road passed, to use, for each county, the same equalizing percentage used by 
local assessing officers in equalizing other property in the county. The Tax Commission 
should have equalized the assessment by using a state-wide average of the percentages used 
by local assessing officers. 

® People ex rel. Schlaeger v. Allyn, 393 Ill. 154, 65 N. E.2d 392 (1946). The 
village of Barrington lay partly in Cuba township and partly in Barrington township. In 
Cuba township (of Lake County), the assessing authorities listed property at 21% of 
full cash value. In Barrington township (of Cook County), the corresponding figure was 
75%. The village was taxed by three taxing districts which had to accept the township 
assessments, instead of having power to do their own assessing. Allyn’s property in the 
Barrington township part of the village was subject to a tax of $141.45 by the districts 
when a corresponding property in the Cuba township part of the village was subjected to 
only $39.61 tax by the same districts for the same services. Allyn contested the disparity 


and lost. 
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method he can determine whether it is in line with other assessments in the 
neighborhood. Also he may look up the equalization factor of the previous 
year and compute his final assessment with a fair degree of accuracy. If the 
original assessment is correct, the application of the equalizing factor will 
not change his relative position. If the assessment appears to be incorrect, 
the taxpayer should notify the board of review and ask for a hearing, for 
it is on the basis of the list as approved by the board of review that the 
multiplier is applied. The rule that administrative remedies must be 
exhausted before the courts will intervene applies. If the taxpayer fails 
to object before the board of review, he cannot be heard to object to the 
assessment after the equalization factor is applied.’ 

There remains the possibility of attacking the equalization factor it- 
self, as intimated by the court.* The factor is calculated by the Department 
of Revenue from real estate sales within the county.° Ample notice, if 
deemed necessary, is given by the statute fixing the time and place of meet- 
ing of the Department of Revenue.?° The Revenue Laws Commission, in 
its report of March, 1949, recommended an amendment permitting tax- 
payers affected by the rate per cent determined by the Department for 
equalization purposes an opportunity to be heard on the correctness of the 
rate.1! The Legislature, however, failed to enact any such measure during 
the 1949 session. Such notice and hearing would clearly be of statutory, 
and not constitutional, right. 

The decision of our Supreme Court in the principal case is a sound 
one. It sustains a procedure promoting equality in taxation—a highly 
desirable result. The only possible criticism that may be made of the 
decision is in regard to a dictum to the effect that ‘‘an individual taxpayer 
could be heard on the question of an excessive or fraudulent character of 
his individual assessments by tax objection procedure in the county 
court, notwithstanding .his failure to complain to the Department 
of Revenue or to the board of review, where there had been no oppor- 
tunity to do so.’’ }* Since assessments are published before the board of 
review convenes, and it is only upon the assessment approved by the board 


™ First National Bank of Greeley v. Weld County, 264 U. S. 450, 44 Sup. Ct. 
385 (1924); People ex ref. Ingram v. Wasson Coal Co., 403 Ill. 30, 85 N. E.2d 182 
(1949). 

* People ex rel. Isbell v. Albert, 403 Ill. 469, 475, 86 N. E.2d 237, 240 (1949). 

®See note 1 supra. As a matter of practice, the Department relies almost entirely on 
sales records in comparing the assessed value of real estate with its full fair cash value, 
although the statute says merely property. In its report of March, 1949, the Revenue Laws 
Commission recommended that the Department be required to give consideration to the 
assessments and values of personal property as well as real estate. REPORT OF THE 
REVENUE LAWS COMMISSION OF THE STATE OF ILLINOIS 13 (March, 1949). 

2° Pittsburgh, Cincinnati, Chicago & St. Louis Railway Company v. Backus, 154 
U.S. 421, 14 Sup. Cr. 1114 (1894). 

4% REPORT OF THE REVENUE LAWS COMMISSION OF THE STATE OF ILLINOIS 
13 (March, 1949). 
4 People ex rel. Isbell v. Albert, 403 Ill. 469, 479, 86 N. E.2d 237, 242 (1949). 
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that the equalization factor is based, it is difficult to see how such a situation 
could arise. If the equalization factor is incorrect and there is a general 
overassessment, the weight of authority is to the effect that the individual 
taxpayer can obtain no relief, since there is no discrimination in the tax 
rate.4® Indeed, to grant him relief would be to discriminate against the 
other taxpayers. With this one exception, the decision of the Supreme 
Court in this case may be heartily acclaimed. 
WILLIAM B. DAVENPORT 


TRADE REGULATION—Application of Section 3 of the Clayton 
Act to Requirements Contracts. (United States) 


The Standard Oil Company of California marketed its petroleum 
products in a seven-state ‘Western Area.”’ Its sales of gasoline were the 
largest in the area, comprising 23% of the total. Under contracts entered 
into by Standard with independent dealers in petroleum products and 
automobile accessories, the dealer agreed to purchase exclusively from 
Standard all of his requirements of one or more of the products marketed 
by the company. In a typical year such requirements contracts involved 
a gross business of $58,000,000, comprising 6.7% of the total gasoline 
sales in the area. The district court determined that these requirements 
contracts violated Section 1 of the Sherman Act' and Section 3 of the 
Clayton Act.? Proof of the economic merit of the arrangements and of 
their actual effect upon competition was rejected as immaterial.* On appeal, 
held: Affirmed as regards Section 3 of the Clayton Act. The requirement 
of Section 3 of a showing that ‘‘the effect of such. . . contract . . . may be 
; to substantially lessen competition . . . ’’ was deemed satisfied by proof 
: that competition had been foreclosed in a “‘substantial’’ share of the line 
of commerce affected. Standard Oil Company of California et al. v. United 
States, 337 U.S. 292, 69 Sup. Ct. 1051 (1949). 


18 That is, the relative position of the taxpayer remains unchanged, since he is over- 
assessed proportionally to all other taxpayers in the district. Sloman-Polk Co. v. City of 
Detroit, 261 Mich. 689, 247 N. W. 95 (1933); Rollins v. City of Dover, 93 N. H. 
448, 44 A.2d 113 (1945). Contra: Harleigh Realty Company's Case, 299 Pa. 385, 149 
Atl. 653 (1930). 

226 STAT. 209, 15 U.S.C. § 1 (1940). 

238 STAT. 730, 15 U.S.C. § 12 (1940). Section 3 provides in part: ‘“That it 
shall be unlawful . . . to lease or make a sale or contract for sale of goods, wares, merchan- 
dise, machinery, supplies or other commodity . . . on the condition, agreement or under- 
standing that the lessee or purchaser thereof shall not use or deal in the goods, wares, mer- 
chandise .. . of a competitor or competitors of the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such condition, agreement or understanding may be to 
substantially lessen competition or tend to create a monopoly in any line of commerce.” 

‘ * United States v. Standard Oil Company of California, 78 F. Supp. 850 (S. D. 
j Cal. 1948). 
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Section 3 of the Clayton Act prohibits two practices in restraint of 
trade, tying agreements * and requirements contracts of the type employed 
by Standard, provided the effect of the practices employed “‘may be to 
substantially lessen competition or tend to create a monopoly in any line 
of commerce.’’ Thus the problem squarely before the Court involved the 
application of the quoted proviso in determining the validity of require- 
ments contracts. 

In Standard Fashion Co. v. Magrane-Houston Co.,° a seller con- 
trolling 40% of the nation’s dress pattern agencies employed requirements 
contracts to tie up its agents. The dominant market position of the seller 
was held to be sufficient to bring the requirements contracts within Section 
3. The Court, however, indicated that the section was not intended to 
prohibit every ‘‘remote lessening of competition’’ and that the word ‘‘may”’ 
must be interpreted as requiring a ‘‘probability’’ that the practices attacked 
would lessen competition. Then in Fashion Originators’ Guild v. Federal 
Trade Commission,® the only other previous Supreme Court decision 
invalidating requirements contracts, the Court pointed to the fact that the 
association of dress manufacturers there involved sold 60% of all women’s 
dresses, excepting the cheapest lines. Market dominance was accordingly 
present again. In each case the Court undertook to examine the extent of 
the seller's control of the entire market. In each case, therefore, whether 
the requirements contracts resulted in a prohibited restraint of trade was 
made dependent upon the relative position of the seller in the total market 
involved. The Court was, in other words, employing what has been 
termed the comparative test.* 

Early decisions involving tying agreements similarly adopted the 
comparative test in applying Section 3. In United Shoe Machinery Corp. 
v. United States,’ the leases of United’s machinery required the lessees to 
use materials supplied by United. In holding such clauses invalid, the 
Court emphasized the dominant position of United in supplying the types 
of machinery involved. In the Jnternational Business Machines <ase,° 


* Tying agreements may be further divided by reference to whether the product is 
tied to a patented or unpatented article. See MILLER, UNFAIR COMPETITION, A STUDY IN 
CRITERIA FOR THE CONTROL OF TRADE PRACTICES (1941); Hale, Control! Over Dis- 
tribution: Monopoly Aspects of Restraints Upon Distributors and Producers, 14 MISS. 
L. 5-470" C1942); 

5258 U. S. 346, 42 Sup. Ct. 360 (1922). It is to be noted that the 40% control 
over the market exercised by the seller whose requirements contracts were condemned in 
this decision represented the lowest degree of control to be found in any federal court de- 
cision invalidating such contracts prior to the present case. 

*312 U. S. 457, 61 Sup. Ct. 703 (1941). 

™ For an excellent discussion of the standards developed in applying Section 3, see 
Note, Section 3 of the Clayton Act—Coexisting Standards of Legality, 49 COL. L. REV. 
241 (1949). 

§258 U.S. 451, 42 Sup. Ct. 363 (1922). 

® International Business Machines Corp. v. United States, 298 U. S. 131, 56 Sup. 
Cr. 701 (1936). 
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tying agreements were declared invalid where the company seeking to 
employ the device was the sole manufacturer of a patented tabulating 
machine. Each of these decisions supports the view that the Court em- 
ployed the comparative standard when determining the validity of tying 
agreements. As early as 1936, however, there were indications from the 
lower courts that the comparative standard was not proving satisfactory.'° 
Then in 1947 the Supreme Court decided International Salt Co. v. United 
States." In that case the Court invalidated tying agreements which re- 
quired lessees of a patented salt dispensing machine to use therein only salt 
supplied by the patentee. It was deemed irrelevant that there was no show- 
ing of the actual effect upon competition. The Court contented itself with 
a finding that “‘the volume of business affected’’ ($500,000 annually) was 
not ‘‘insignificant or insubstantial’ and that the effect of the tying agree- 
ments was to “foreclose competitors from a substantial market.’ Instead 
of a comparative test, the Court employed a quantitative standard %* in 
defining legality. Under such a test, the Court needed only to consider 
the amount of the market withdrawn from the reach of competitors, and 
if this amount should be ‘‘substantial,”’ a finding of illegality would result. 
On the facts involved, the holding in /nternational Salt may be explained 
as in line with the stringent application of the ‘‘clean hands’ doctrine in 
the patent licensing field.1* The decision, however, was couched in lan- 
guage appropriate to the application of a quantitative test of legality under 
Section 3. The decision of the Supreme Court in the instant case adopts 
similar language and relies upon the application of this same quantitative 
test to requirements contracts generally. 


While the language of Section 3 draws no distinctions among the 
several devices in restraint of trade which the section proscribes, it has long 
been recognized that there are essential economic distinctions to be drawn 
between tying clauses and requirements contracts. In the usual tying agree- 
ment, the seller or lessor is utilizing his dominant position with respect to 


 Signode Steel Strapping Co. v. F. T. C., 132 F.2d 48 (C. C. A. 4th 1942) 
(Lease provisions requiring lessees of tying machines to use only wire and strapping sup- 
plied by lessor were invalid when affecting annual sales of $2,000,000, but only 5-7% of 
the total sales of such products); Oxford Varnish Corp. v. Ault & Wiborg Corp., 83 
F.2d 764 (C. C. A. 6th 1936) (Leases of patented graining plates required lessees to buy 
graining materials from the lessor exclusively, affecting annual sales of $325,000 in a 
$66,000,000 market). In the earlier case the court stated: ‘““The ratio borne by the de- 
fendant’s volume of business to the paint and varnish industry is not, we think, the 
measure by which the monopolistic tendency of its contracts is to be determined.” 

1332 U. S. 392, 68 Sup. Ct. 12 (1947). 

12 See note 7 supra. 

13 Cf, Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488, 62 Sup. Ct. 402 
(1942); Carbice Corp. of America v. American Patents Development Corp., 283 U. S. 
27, 51 Sup. Ct. 334 (1931). The practices of the patenteee in the Morton Salt case were 
strikingly parallel to those found in International Salt. 
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one product to exert coercion on his buyers to purchase another.** Such 
practices are particularly flagrant where the tying device is entirely con- 
trolled through the use of patents. Requirements contracts, on the other 
hand, often serve a legitimate function in the marketing structure.'> The 
majority opinion recognized this fact and, in alluding to requirements 
contracts, remarked: “In the case of the buyer, they may assure supply, 
afford protection against rises in prices, enable long-term planning on the 
basis of known costs, and obviate the expense and risk of storage in the 
quantity necessary for a commodity having a fluctuating demand... ” 
Yet, despite a recognition of these distinctions between tying agreements 
and requirements contracts, the Court elected to affirm the application of 
the quantitative standard to fix the legality of either practice. 

The comparative test for determining the legality of practices under 
Section 3 embodies in principle the ‘‘rule of reason’’ which has been 
developed by the courts in applying the Sherman Act.'® The majority 
opinion, in refusing to apply such a standard to a proceeding under Section 
3, indicated that should Standard choose to absorb the retail outlets now 
covered by its requirements contracts, the integration thus effected would 
have to be tested under the broader standards of the Sherman Act. In the 
light of the Columbia Steel decision,** it seems doubtful that such a vertical 
integration would be unlawful.'® This probable consequence of the de- 


Miller, op. cit. supra note 4, at 199. If the seller actually offers superior services 
or products, his buyers will purchase from him without utilization of the tying device as a 
lever to compel such purchases. See Carbice Corp. of America v. American Patents De- 
velopment Corp., supra note 13, at 32, 51 Sup. Ct. at 335. (‘‘The very existence of 
such restrictions suggests that in its absence a competing article of equal or better quality 
would be offered at the same or a lower price.’’). 

%* For a discussion of the sound economic considerations which often underlie the 
employment of requirements contracts, see Stockhausen, The Commercial and Anti-Trust 
Aspects of Term Requirements Contracts, 23 N. Y. U. L. Q. REV. 412 (1948). 

%® The application of such a rule, whereby the ‘‘unreasonableness’’ of the restraint 
involved is investigated, had its origin in Standard Oil Co. of New Jersey v. United States, 
221 U.S. 1, 31 Sup. Ct. 502 (1911). It was urged by Standard in argument before the 
Court that a similar approach should be resorted to in a case like the present, 17 U. S. L. 
WEEK 3261, 3264 (1949). For applications of this type of approach which resulted in 
upholding agreements challenged under Section 3, see Pick Mfg. Co. v. General Motors 
Corp., 299 U. S. 31, 57 Sup. Ct. 1 (1936); F. T. C. v. Sinclair Co., 261 U. S. 463, 
43 Sup. Ct. 450 (1923). 

7 United States v. Columbia Steel Co., 334 U. S. 495, 68 Sup. Ct. 1107 (1948). 

*% The decision of the Columbia Steel case applied a refinement of the comparative 
test known as the “‘appreciable segment’’ theory to a situation involving vertical integra- 
tion. Under such a test, the market control acquired through integration is measured 
against the total market in a particular geographic area. If the ratio thus arrived at is not 
excessive and no intent to monopolize is shown, the combination is ‘‘reasonable.’’ Tested 
in this manner, there would seem to be no objection to the absorption by Standard of the 
independent outlets formerly covered by its requirements contracts. It was strongly urged 
by Standard, both in a rehearing in the lower court and on appeal, that the approach 
employed in Columbia Steel was equally applicable in the present case. On the problem, 
generally, see Adelman, Effective Competition and the Antitrust Laws, 61 HARV. L. REV. 
1287, 1312-16 (1948). 
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cision was stressed by the dissenting justices in the principal case in con- 
demning the result reached. In effect, it was urged, the Court is encouraging 
Standard to pursue the path toward monopoly at the cost of the elimina- 
tion of numerous small independent dealers. Whether as a practical mat- 
ter such a result will ensue is uncertain.*® At least it may be remarked that 
the result reached is questionable insofar as the Court declines to weigh 
the impact upon the competitive system of the practices which it con- 
demns. It may well have been that the requirements contracts used by 
Standard represented, as contended by the dissent, effective methods of 
waging competition, rather than a device to stifle it. Otherwise valid com- 
petitive practices are none the less competition, merely because the com- 
petitors who employ them are engaged in business on a scale above the 
de minimis level.*° The argument advanced by the majority opinion that 
to require the application of a comparative test, together with a considera- 
tion of the evidence relevant under such a test, would place an undue 
burden of investigation upon the courts where none was intended by the 
legislature is answered by the fact that the courts themselves have assumed 
such a burden through their past construction of the Sherman and Clayton 
Acts. The asperity with which the majority of the Court sloughs off this 
burden, thereby closing the door to pertinent proof of economic factors, 
and seeks sanctuary in a doctrinaire approach from the task of weighing 
these economic considerations may well lead one to wonder whether the 
present Supreme Court is not tending to regress to the philosophy embodied 
in early decisions under the Sherman Act that all contracts in restraint of 
trade are illegal per se.”* WESLEY G. HALL 


” Despite the concern expressed by Standard as to the economic consequences which 
would ensue should its requirements contracts be invalidated, the company undertook a 
prompt revision of its dealer contracts and, shortly after the decision was handed down, 
was able to report: ‘‘We do not anticipate the new contracts will alter our relationships 
with our dealers nor do we believe they will affect our gross volume of business.’’ Oil and 
Gas Journal, June 23, 1949, p. 82. 

* To the effect that competition is frequently far more effective when practiced by 
larger economic units, see NOURSE, PRICE MAKING IN A DEMOCRACY (1944). In con- 
trasting the beneficial consequences flowing from competition on large and small scales, the 
author remarks, supra, at p. 67: ‘‘Facts plainly visible show that market competition 
between giants in a given line of industry far exceeds anything seen in the competition 
among pygmies.”” The Supreme Court has itself recognized that competition among large 
competitors may be ‘‘vigorous.’” United States v. National Lead Co., 332 U. S. 319, 67 
Sup. Ct. 1634 (1947). 

™ United States v. Trans-Missouri Freight Assoc., 166 U. S. 290, 17 Sup. Ct. 540 
(1897). That at least one member of the Court may be prepared to apply the strict 
quantitative test to Sherman Act cases is evidenced in the dissenting opinion of Mr. Justice 
Douglas in the Columbia Steel, see note 17 supra, decision: ‘‘At least it can be said here, 
as it was in International Salt v. United States, that the volume of business restrained by 
the contract is not insignificant or insubstantial.’’ The willingness of the Court to shrink 
from the economic problems which were inherent in the present case may come as a dis- 
appointment to some writers who have praised the Court for its diligent attentiveness to 
economic realities in deciding cases in the antitrust field. Cf. Mason, The Current Status 
of the Monopoly Problem in thé United States, 62 HARV. L. REV. 1265, 1272 (1949). 
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